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 Setting the stage 
 Remote work challenges
o Employment / wage and hour considerations

o Tax considerations

 Tips for success

AGENDA AND SPEAKERS
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Note regarding Q&A: please use the Q&A feature in the Zoom window to submit your 
questions. All attendees will be muted and will be unable to verbally ask questions. 
Questions answered during the call will not be attributed to the participant who 
submitted the question. In the event we are unable to address all questions due to the 
time constraints, we will follow-up with you after the webinar.  
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REMOTE WORK –
THE NEW NORMAL? 

3



mwe.com

• Given the success many employers have had with remote work arrangements during the 
pandemic, companies are reassessing their prior assumptions on the longer-term feasibility of 
remote work.  

• Some stats:
– According to McKinsey & Company’s 2020 Women in the Workplace Study

 93% of companies surveyed say that more jobs can be performed remotely
 67% believe that a significant share of their workforce will work remotely in the future
 8 out of 10 employees indicate that they would like to work from home more often than before the pandemic

– PwC survey revealed
 83% of employees would like to work from home at least one day a week
 50% of employers expect that most of their employees will telework long after the pandemic has ended

– A Gartner, Inc. survey in June found that 47% of the companies surveyed intend to allow employees to 
work remotely full time after the pandemic. For some companies, remote work will be the new norm.  

REMOTE WORK – THE NEW NORMAL?
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• A Fall 2020 Willis Towers Watson Survey found that despite the shift to flexible work 
arrangements

– 37% didn’t yet have a formal policy or set of principles to manage the arrangements

– 60% of those currently without formal policies were planning or considering adopting one 
by the next year

• Significant percent of employers don’t know what states their employees are working 
remotely in

MORE STATS 
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• Employers should take affirmative steps now to learn where their employers are working. Why?

• Non-exhaustive list of jurisdictional legal issues to consider:

 Wage/hour & wage payment 

 Taxes (payroll and corporate)

 Worker’s compensation/unemployment insurance

 Paid sick and/or other leave laws

 Restrictive covenants 

 Differences in nondiscrimination and anti-harassment laws

 Workplace health and safety

SO WHERE ARE YOUR EMPLOYEES ANYWAY?  
WHY DOES IT MATTER?
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REMOTE WORK 
CHALLENGES
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WAGE & HOUR COMPLEXITIES 
• States have patchwork of DIFFERENT wage/hour laws

– Daily overtime in AK, CA, CO and NV

– Other CA features - Double time; meal and rest periods; wage statements (lots of plaintiffs’ lawyers)

– Fluctuating (half-time) overtime not permitted in all states (e.g., AK, CA, NM, PA)

– Differing overtime exemption rules 

 Higher salary thresholds – CA ($54,240; $98,907.70 for computer professionals); 
NY ($58,500 in NYC; $54,600 in LI; $48,750 elsewhere)

 Different duties tests (e.g., CA has 50% duties test; PA has no computer exemption)

 No highly compensated employee exemption in certain states (CA, IL, NY)

– Are you paying wages on correct schedule? 

 Semi-monthly not permitted everywhere
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• Establish work schedules including meal periods and rest breaks
– (In CA) Employee certifications of taking meal and rest breaks

• Establish a written policy and/or send reminders
– All hours worked will be recorded, including time outside schedule
– Log start and stop times, not just total hours worked (no straight 8s)
– Mechanism for correcting time and payroll records
– It’s okay to mandate prior authorization before working OT; however, 

unauthorized OT must be paid
– Discipline okay for unauthorized work

• Train managers on policies, discipline, retaliation, etc.
• Don’t turn a blind eye to off-the-clock work or records suggesting off-the-clock work

REMOTE WORKER TIMEKEEPING BEST PRACTICES
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STATE TAX IMPACT OF A TELECOMMUTING 
WORKFORCE 
• Potential Tax Implications

– Payroll Tax

– Corporate Income and Franchise Tax

– Taxes Imposed Based on Employee 
Headcount

– Individual Taxes
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PAYROLL TAX CONSIDERATIONS

• States generally require employers to withhold tax based on where an 
employee performs services (may be the employee’s “residence” state).

• States may also require withholding if an employee travels for work purposes 
to another state.

• What is an employer’s obligation to determine the employee’s location or 
residence? Can the employer rely on information provided by the employee?
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CONVENIENCE OF THE EMPLOYER RULES
• New York has the most recognized convenience of the employer test.

– When non-resident telecommuters are assigned to a NY office but perform their services out of state for their own convenience 
rather than the employer's necessity, NY will require the employers to withhold income tax on all of these employees' wages.
 The employer can establish the taxpayer’s home office as a bona fide employer office and count days worked at that office 

as non-NY days, but NY imposes a strict factor-based test  to these arrangements.  
 Whether a new or existing employee was hired for an in-office job or a remote job or is in commutable distance or not is 

irrelevant. 

• CT, DE, NE, and PA also apply the convenience rules. 
• Convenience of the employer rules can result in double tax for a telecommuter when the employee’s state of 

residence does not provide any credit for taxes paid to the state of the employee’s work office for services performed 
while working from home. 
– Even if the state of residence does allow a credit for the other state taxes, an incremental tax increase may occur when the 

resident state rate is lower than the state in which the employee’s work office is based.

• There is a compelling argument that convenience of the employer tests should not apply during mandatory 
shutdowns due to working from home being mandatory and/or at the employer’s necessity rather than for the 
employee’s convenience. However, recent NY guidance evidences that the Department disagrees.

• As employers begin to consider “Work from anywhere” arrangements, consideration will need to be given to 
implementing procedures to obtain knowledge of personnel work locations in order to ensure proper withholding.
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STATE COVID-19 WITHHOLDING GUIDANCE

A few states have issued guidance indicating that they will not change 
withholding locations if employees are working remotely in the state solely
because of the COVID-19 pandemic. 
• A few states have indicated they will enforce existing withholding obligations during 

the pandemic.

• Most states have not issued guidance, so the general rules apply – but will they be 
enforced?
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STATE COVID-19 WITHHOLDING GUIDANCE
New Jersey’s Guidance
“New Jersey sourcing rules dictate that income is sourced 
based on where the service or employment is performed 
based on a day’s method of allocation. However, during 
the temporary period of the COVID-19 pandemic, wage 
income will continue to be sourced as determined by the 
employer in accordance with the employer’s jurisdiction.”
Available at: https://www.state.nj.us/treasury/taxation/covid19-payroll.shtml

New York’s Guidance 
“If you are a nonresident whose primary office is in New 
York State, your days telecommuting during the pandemic 
are considered days worked in the state unless your 
employer has established a bona fide employer office at 
your telecommuting location. There are a number of 
factors that determine whether your employer has 
established a bona fide employer office at your 
telecommuting location. In general, unless your employer 
specifically acted to establish a bona fide employer office at 
your telecommuting location, you will continue to owe New 
York State income tax on income earned while 
telecommuting.”
Available at: https://www.tax.ny.gov/pit/file/nonresident-faqs.htm#telecommuting
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State lawsuits (NH v. MA – New Jersey is considering joining NH based on recent NY guidance and NY is considering 
filing a brief in support of MA)

https://www.state.nj.us/treasury/taxation/covid19-payroll.shtml
https://www.tax.ny.gov/pit/file/nonresident-faqs.htm#telecommuting


PROPOSED FEDERAL LEGISLATIVE FIXES
• Mobile Workforce State Income Tax Simplification Act

– S.604 (Feb. 28, 2019)

– H.R.5674 (Jan. 24, 2020)

• Remote and Mobile Worker Relief Act of 2020
– S.3995 (June 18, 2020)

– H.R.8056 (Aug. 14, 2020)

• Multi-State Worker Tax Fairness Act of 2020
– H.R.7968 (Aug. 7, 2020)
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NEXUS CONSIDERATIONS 
• Physical presence, or more specifically the presence of employees, in a state generally provides the 

state with jurisdiction to impose corporate income and franchise taxes.
– There have been cases holding that the presence of a single, telecommuting employee creates nexus. See e.g., 

Telebright Corp., Inc. v. Director, New Jersey Div. of Taxation, 25 N.J.Tax 333 (Tax 2010) (affirmed 424 
N.J.Super. 384, 2012). 

• Many states have adopted an economic nexus factor presence standard asserting nexus on a taxpayer 
if its sales, property, or payroll in the state exceed a certain threshold.
– Will temporarily remote employees cause taxpayers to exceed any of these thresholds?

• Taxpayers with P.L. 86-272 positions should also consider whether the activities of temporarily remote 
employees exceed the scope of P.L. 86-272

• A handful of states have released guidance providing that the presence of remote employees due to 
COVID-19 will not alone cause a taxpayer to establish nexus in the state. In certain cases, nexus relief 
is only available during the official state of emergency period.

• Need for documentation to support no nexus positions taken related to temporarily remote employees 
due to COVID-19.
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INCOME TAX APPORTIONMENT CONSIDERATIONS
• Will having remote employees affect a company’s sales, payroll, and property factors?

– In states that have a cost of performance rule for sourcing receipts from sales of services, or a rule 
that looks to where services are performed, having employees working in a different state may 
affect apportionment.
 A taxpayer’s sales factor in market-based sourcing states may also be affected if its customers’ employees 

are working remotely (e.g., if the benefit of the taxpayer’s service is received at a different location due to 
remote employees).

– Generally, the payroll factor is determined based on where the employee works and is an all or 
nothing test (i.e., an employee’s payroll will be attributed entirely to one state).

– In practice, many taxpayers attribute payroll based on where an employee’s compensation is 
reported for state unemployment insurance purposes.

– A taxpayer’s property factor may also be affected by the presence of taxpayer owned property 
where remote employees are located (e.g., work laptops).

– Certain states have issued guidance on this issue.
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LOCAL TAX CONSIDERATIONS 
Remote work may have a material impact on local taxes based on wages, 
whether direct or indirect:
• San Francisco, CA
• Mountain View, CA
• Wilmington, DE
• Kansas City, MO
• Seattle, WA
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ADDITIONAL CONSIDERATIONS
• Tax credit and incentives 

– Employment milestone may be impacted by remote workforce

– May also be opportunities for credits and incentives in new locations

• Sales and Use Tax Remittance
– Location of use of purchases may change – i.e., software, hardware

• Personal Property Tax
– Having equipment (i.e., laptop) in the state can create personal property tax reporting for states with 

personal property tax
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RECOMMENDATIONS FOR REMOTE 
WORK ARRANGEMENTS

WHAT SHOULD I DO?
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TIP 1: FIRST, IT IS TIME TO POKE THE BEAR
There are some best practice recommendations employers should consider in this new “remote 
work” environment.
• Make every best effort to figure out where employees are located. After you figure out where they are, 

develop a system for tracking them on a going forward basis.  
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TIP 2: REMOTE EMPLOYEE POLICIES AND 
AGREEMENTS
Another best practice recommendation is to implement policies or even remote work 
agreements to ensure mutual understanding of expectations of remote work.  
 Where can employees work? Are certain states off-limits?

 Is remote work limited to exempt employees only? Certain positions?

 Expectations including hours, availability, performance productivity, child care.

 Confirm whether the remote work arrangement is temporary or permanent.

 Amend or require employees to sign confidentiality, proprietary information agreements or restrictive 
covenants.

 Address equipment necessary for remote work and reimbursement.

 Set expectation that compensation may be impacted depending remote work location.

Job descriptions should also be updated to reflect the requirements as they relate to remote work.  
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TIP 3: TRAINING 
• Make sure managers, supervisors, HR and employees are trained on the company’s remote 

work policies (including expense reimbursement).

• Managers and employees should be trained on timekeeping policies in a remote work 
environment.

• HR and managers should be trained on conducting implementing disciplinary procedures, 
and terminations, in a remote environment.

• All employees should be trained on data protection and IT security policies given the 
prevalence of remote work.
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TIP 4: BE AWARE OF OTHER DANGER ZONES
• I’m moving to the Bahamas!
• Adjusting compensation based on costs of living
• Employee leave requirements 
• Employment posters
• State licensure/corporate doing business considerations 
• Workplace health and safety, including COVID-19 

requirements 
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TIP 5: PARTNERING WITH SERVICE PROVIDERS TO 
EASE THE PAIN

• PEOs
• Executive staffing companies
• Payroll providers
• Insurers and insurance brokers
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This material is for general information purposes only and should not be construed as legal advice or any other advice on any specific facts or circumstances. 
No one should act or refrain from acting based upon any information herein without seeking professional legal advice. McDermott Will & Emery* (McDermott) 
makes no warranties, representations, or claims of any kind concerning the content herein. McDermott and the contributing presenters or authors expressly 
disclaim all liability to any person in respect of the consequences of anything done or not done in reliance upon the use of contents included herein. 
*For a complete list of McDermott entities visit mwe.com/legalnotices.

©2020 McDermott Will & Emery. All rights reserved. Any use of these materials including reproduction, modification, distribution or republication, without the 
prior written consent of McDermott is strictly prohibited. This may be considered attorney advertising. Prior results do not guarantee a similar outcome. 

THANK YOU / QUESTIONS?
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For previous Return to Work 
webinars and materials, or to 
request a meeting with our 
speakers, please visit the 
Return to Work Virtual Toolkit, 
located on the Firm’s 
Coronavirus Resource Center

Return to Work Virtual Toolkit 
for Employers: 
coronavirus.mwe.com/return-to-
work-virtual-toolkit

McDermott’s Coronavirus 
Resource Center: 
coronavirus.mwe.com
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