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 Can you mandate the COVID-19 vaccine?
 Should you mandate the COVID-19 vaccine? 
 Legal implications with mandatory vs. voluntary policy
 Employee benefits considerations
 Labor considerations

Q & A

AGENDA AND SPEAKERS
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Note regarding Q&A: please use the Q&A feature in the Zoom window to submit your 
questions. All attendees will be muted and will be unable to verbally ask questions. 
Questions answered during the call will not be attributed to the participant who 
submitted the question. In the event we are unable to address all questions due to the 
time constraints, we will follow-up with you after the webinar.  
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POLLING QUESTION
Is your company currently considering a COVID-19 vaccination program?
• Yes, a mandatory program
• Yes, a voluntary program
• Yes, but not sure whether it should be mandatory or voluntary
• We do not have a program in mind at this time
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CAN YOU MANDATE 
THE VACCINE?
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CAN YOU MANDATE THE COVID-19 VACCINE IN 
YOUR WORKFORCE?
• Yes, an employer can implement a mandatory COVID-19 vaccination policy subject to a 

matrix of legal requirements and exceptions:

– Title VII of the Civil Rights Act (Title VII)

– Americans with Disabilities Act (ADA)

– Genetic Information Nondiscrimination Act (GINA)

– Occupational Safety and Health Act (OSHA)

– Employee Retirement Income Security Act (ERISA)

– State law and common law
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Title VII
 If employee’s sincerely held 

religious belief, practice, or 
observance prevents them from 
receiving the vaccination, 
employer must provide 
reasonable accommodation 
unless it would pose an undue 
hardship

 “Undue hardship” = more than a 
de minimis cost or burden to 
employer

 Employer may request additional 
supporting information if religious 
nature/sincerity is in question

CAN YOU MANDATE THE COVID-19 VACCINE IN YOUR WORKFORCE?
Yes, an employer can implement a mandatory COVID-19 vaccination policy, subject to a matrix of legal 
requirements and exceptions.

ADA 
 Disability-related inquiries and 

medical exams must be job-
related and consistent with 
business necessity, i.e. 
reasonable belief that 
unvaccinated individual poses a 
direct threat to self or others 

 If employee’s disability prevents 
them from receiving the 
vaccination, employer must 
provide reasonable 
accommodation unless it would 
pose an undue hardship

 “Undue hardship” under ADA = 
significant difficulty or expense

 Supporting documentation OK to 
facilitate interactive process

GINA
 Employers generally may not 

acquire employee genetic 
information (subject to limited 
exceptions, incl. voluntary 
wellness programs)

 Includes individual’s or family 
member’s: 

 genetic tests; 
 family medical history; 
 request for, receipt of, or 

participation in clinical research 
including genetic services; and 

 genetic information about fetus 
carried or an embryo legally 
held using assisted 
reproductive technology 

OSHA
 While OSHA does not specifically 

require employees to take the 
vaccines, an employer may do so

 Employee who refuses vaccination 
because of a reasonable belief 
that their medical condition creates 
a real danger of serious illness or 
death (such as serious reaction to 
the vaccine) may be protected 
under Section 11(c) of the OSHA 
pertaining to whistle blower 
rights/retaliation

State law and common law 
(public policy)

Be mindful of corollary state laws that may 
have slight differences on the issues 
identified herein.
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have slight differences on the issues 
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SHOULD YOU MANDATE 
THE VACCINE?
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Health/Safety Benefits & PRLegal RiskAdministrative Burden

 Denial of accommodation requests 
may result in increased litigation 
for claims like failure to 
accommodate and wrongful 
termination

 Potential risk for uneven 
application of accommodations 
may result in discrimination claims

 Uncharted territory heightens risk 
that litigation will not be subject to 
summary judgment

 Workers’ Compensation claims 
related to possible adverse 
reactions to vaccine

 Desired results: reduced illness, 
reduced severe illness, and a 
safer/healthier workplace

 May reduce employee absences 
as a result (however, CDC 
currently recommends that 
vaccinated employees still follow 
all social distancing protocols, 
including quarantine after close 
contact)

 PR benefits for customers/clients 
and employment candidates to 
demonstrate increased safety 

 What message does a mandate 
send to the workforce?

 Employers must track compliance 
and manage non-compliance

 Increased burden on managing 
employee requests for 
accommodation

 If administering or contracting with 
a third party, protected information
requirements must be met

 No impact on other social 
distancing protocols at this time 
(must continue to wear masks, stay 
6 feet apart, etc.)

SHOULD YOU MANDATE THE COVID-19 VACCINE?
EMPLOYER CONSIDERATIONS
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LEGAL IMPLICATIONS WITH MANDATORY VS. VOLUNTARY POLICY
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VoluntaryMandatory + Employee Receives from 
Third Party without Employer Contract

Mandatory + Employer Administers 
or Contracts with Administrator

 ADA and GINA restrictions on pre-
screen questions do not apply 
where employee obtains vaccine 
through third party unrelated to 
employer (e.g. pharmacist, 
employee’s primary care doctor)

 The ADA and Title VII apply to 
require the employer to provide 
reasonable accommodations to 
employees with disabilities or 
sincerely held religious beliefs

 Voluntary = no retaliation or 
adverse action, no coercion (may 
not include more than “de 
minimis” incentive per EEOC)

 If voluntary, pre-screen 
questions may include disability-
related inquiries under ADA

 Pre-screen questions may elicit 
genetic information if under 
GINA-compliant voluntary 
wellness program (or if 
conducted by third party 
unrelated to employer)

 ADA and Title VII 
accommodations do not apply 
because fully voluntary

 Under ADA, employer must show 
that pre-screen questions are job-
related and consistent with 
business necessity, i.e. justified by a 
direct threat to oneself or others 

 Under GINA, employer must not 
elicit genetic information (including 
in pre-screen)

 The ADA and Title VII apply to 
require the employer to provide 
reasonable accommodations to 
employees with disabilities or 
sincerely held religious beliefs
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LEGAL IMPLICATIONS WITH MANDATORY VS. VOLUNTARY POLICY

“Voluntary” under the EEOC’s Proposed Rule (not yet effective):
 Employers may offer no more than a “de minimis” incentive to 

encourage participation in participatory wellness programs
 Is it de minimis?

 water bottle – yes
 gift card of modest value – yes 
≠ Paid annual gym membership – no
≠ Free airline tickets – no 

 Even if rule does not take effect, ADA & GINA require wellness 
programs to be voluntary
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REASONABLE ACCOMMODATION: INTERACTIVE PROCESS (ADA & TITLE VII)
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START
Is the 

employee’s 
accommodation 

request 
protected?

YES - DISABILITY
Individual has a 
disability (i.e. 

impairment that 
substantially limits 

major life activity) that 
prevents them from 

receiving the vaccine.

YES - RELIGION
Individual has a 
sincerely held 

religious belief, 
practice, or 

observance prevents 
them from receiving 

the vaccine.

INTERACTIVE PROCESS
• What accommodation 

is requested?
• What is needed? 
• What can be 

implemented without 
undue burden?

• Is additional input 
needed from health 
care provider, 
religious advisor, 
others?

UNDUE BURDEN? 
Consider:
• Nature and cost of 

accommodation
• Financial resources 

of employer
• Impact of 

accommodation 
on operation

DIRECT THREAT 
MITIGATED?

Does the proposed 
accommodation 
sufficiently reduce/ 
eliminate the direct 
threat? 

Consider:
• Duration of risk
• Nature/severity of 

potential harm
• Likelihood 

potential harm 
will occur

• Imminence of 
potential harm 
(exposing others 
to the virus)

EXCLUDE FROM 
WORKPLACE, unless 
to state/common law 

requires otherwise
NO

YES - RELIGION
Employer 

shows more 
than de 
minimis
burden

NO

YES - DISABILITY
Employer shows 

significant 
burden or 
expense NO

YES
PROVIDE 

ACCOMMODATION



BIDEN ADMINISTRATION – EXECUTIVE ORDERS
• Testing – mitigate spread through expanded testing; free testing, mandated insurance 

coverage – Pandemic Testing Board

• Vaccine distribution and funding – fairly compensate providers for cost of administering 
vaccines in order to expand participation and venues

• Worker safety – OSHA updated guidance (National Emphasis Program) and bolstering 
enforcement efforts

• Paid leave – for workers in quarantine

16



POLLING QUESTION
Which groups of workers will your company consider vaccinating? 
• Employees enrolled in the company’s group health plans
• Employees not enrolled in the company’s group health plans
• Employees’ families
• On-site contractors
• Off-site contractors
• General public
• None

17



EMPLOYEE BENEFITS CONSIDERATIONS
• Coverage will inform the laws impacting your program:

– Application of ERISA

– Ability to rely on state and federal laws (such as state workers compensation laws and federal PREP 
Act) to limit potential liability

– Application of state privacy and other laws (such as regarding provision of medical care to non-
employees)

– Funding for vaccine costs (GHP, provider without balance bill rights, other)

18



EMPLOYEE BENEFITS CONSIDERATIONS

• Risks of non-ERISA characterization

• On-site vs. near-site clinics

• Non-coordination and 100% employer 
payment requirements 

• EAPs

• Application of state laws

19

Incentive Programs

 Taxation of incentives

 HSA coordination

 ADA/GINA voluntary standard

 Title VII reasonable 

accommodations

 HIPAA Compliance 



LABOR CONSIDERATIONS
• Union workforce:

– Does employer have a duty to bargain over the vaccine program?
– Practical considerations (e.g., working relationship with union)

• Non-union workforce:
– Is refusal to participate protected concerted activity?

20



mwe.com

VISIT OUR RESOURCE CENTER
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For more information regarding the COVID-19 Vaccine, visit our 
Vaccine Hot Topics Page on the Resource Center

The Vaccine – Understanding What’s Next

For previous Return to Work webinars and 
materials, or to request a meeting with our 
speakers, please visit the 
Return to Work Virtual Toolkit for Employers

Watch Now: COVID-19 Vaccines: 
Addressing Novel Healthcare and 
Employment Issues

Watch Now: Answering Your 
Vaccine Questions: Health Law 

Carole Spink
Partner, Chicago
Employment Practice
cspink@mwe.com
+1 312 984 2042

Philip Shecter
Associate, San Francisco
Employment Practice
pshecter@mwe.com
+1 628 218 3803

Chris Braham
Partner, Los Angeles
Employment Practice
cbraham@mwe.com
+1 310 788 6008

Mike Sheehan
Partner, Chicago
Employment Practice
msheehan@mwe.com
+1 312 984 2040

Judith Wethall
Partner, Chicago
Employee Benefits Practice
jwethall@mwe.com
+1 312 984 7577
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