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Q & A
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Note regarding Q&A: please use the Q&A feature in the Zoom window to submit your 
questions. All attendees will be muted and will be unable to verbally ask questions. 
Questions answered during the call will not be attributed to the participant who 
submitted the question. In the event we are unable to address all questions due to the 
time constraints, we will follow-up with you after the webinar.  
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REMOTE WORKER WAGE/HOUR CONCERNS

Since our workforce has gone remote, our biggest wage/hour concern is:

A. Employees working outside scheduled hours
B. Employees working through their meal periods
C. Expense reimbursement claims
D. Other or none, no worries

Audience Poll Question

3
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COMMON REMOTE WORKER WAGE/HOUR CONCERNS
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• Working outside scheduled hours/unexpected and unauthorized overtime

• Working during unpaid meal periods

• Rest breaks 

• Reimbursement of expenses (?)
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USDOL TIMEKEEPING GUIDANCE FOR REMOTE WORKERS
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USDOL TIMEKEEPING GUIDANCE FOR REMOTE WORKERS
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• Field Assistance Bulletin No. 2020-5 (Aug. 24, 2020)
 General Rule – Employer must pay for all hours worked, including work not requested

 The onus is on the employer to exercise control to ensure that unwanted work is not performed

 BUT, if the employer knows or has reason to believe that work is being performed, that time must 
be counted as hours worked and compensated

 Key consideration—what should the employer have known through reasonable diligence?
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USDOL TIMEKEEPING GUIDANCE FOR REMOTE WORKERS
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• USDOL Guidance
– Employer obligation to exercise reasonable diligence satisfied by:

 Providing a reasonable reporting procedure (which records actual hours worked)

 Compensating employees for all reported hours worked (even unrequested work)

 NOT preventing or discouraging employees from reporting hours worked

– “If an employee fails to report unscheduled hours worked through such a procedure, the employer 
is not required to undergo impractical efforts to investigate further to uncover unreported hours of 
work and provide compensation for those hours”
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USDOL TIMEKEEPING GUIDANCE FOR REMOTE WORKERS
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What about other records reflecting hours worked? 

“Though an employer may have access to non-payroll records of employees’ activities, 
such as records showing employees accessing their work-issued electronic devices 
outside of reported hours, reasonable diligence generally does not require the employer 
to undertake impractical efforts such as sorting through this information to determine 
whether its employees worked hours beyond what they reported.”



mwe.com

WA

CA

NV

AZ

UT

ID

MT

WY

CO

NM

AK

HI

TX

OK

KS

NE

SD

MN

IA

MO

AR

LA

MS AL GA

FL

SC

NC
TN

KY

WI

MI

IN OH

VA
WV

PA

ME

VT
NH

MA

CT
RI

NJ

MD

DE

NY

IL

ND
OR

9
7

8

6

2

11

10

5

4

1

3

DO COURTS GENERALLY AGREE WITH US DOL GUIDANCE ON 
HOW FAR TO DIG?  
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YES 
with exceptions

YES

NO– White v. Baptist Memorial Health Care Corp., 699 F.3d 869 (6th Cir. 2012) (claim for time worked during meal periods 
denied where employee was advised to record such time worked and had done so in the past)  

– Allen v. City of Chicago, 865 F.3d 936 (7th Cir. 2017) (employer did not need to cross-reference “phone records or 
supervisors’ knowledge of overtime to ensure that its employees were reporting their time correctly”) 

– Newton v. City of Henderson, 47 F.3d 746 (5th Cir.1995) (“access to information does not constitute constructive 
knowledge” because holding that supervisor’s ability to investigate constituted constructive knowledge would mean 
that the City did not have the right to require an employee to adhere to its overtime procedures)

– Hertz v. Woodbury County, 566 F.3d 775 (8th Cir.2009) (“It would not be reasonable to require that the County weed 
through non-payroll CAD records to determine whether or not its employees were working beyond their scheduled 
hours . . . given the fact that the County has an established procedure for overtime claims that Plaintiffs regularly 
used.”)

YES
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DO COURTS GENERALLY AGREE WITH US DOL GUIDANCE ON 
HOW FAR TO DIG?  
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YES 
with exceptions

YES

NO– Holzapfel v. Town of Newburgh, 145 F.3d 516 (2nd Cir.1998) (“[O]nce an employer knows or has reason 
to know that an employee is working overtime, it cannot deny compensation even where the employee 
fails to claim overtime hours”)

– Reich v. Dep’t of Conservation & Natural Res., 28 F.3d 1076 (11th Cir.1994) ( “A court need only inquire 
whether the circumstances ... were such that the employer either had knowledge or else had the 
opportunity through reasonable diligence to acquire knowledge”)

No
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• Under California law “hours worked” means “the time during which an employee is subject to the 
control of an employer, and includes all the time the employee is suffered or permitted to work, 
whether or not required to do so.”

• Forrester v. Roth, 646 F.2d 413 (9th Cir.1981) (employee cannot deliberately prevent the employer 
from obtaining knowledge of overtime worked—the employer must have the opportunity to obey the 
law)

• But see Ramirez v. Yosemite Water Co. 20 Cal.4th 785, 802 (employees must have “realistic 
expectations,” which means that an employer may not choose to ignore the fact that it would not be 
reasonable to expect an employee to perform the duties assigned without working overtime)
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REMOTE WORKER TIMEKEEPING BEST PRACTICES

• Establish work schedules including meal periods and rest breaks
– (In CA) Employee certifications of taking meal and rest breaks

• Establish a written policy and/or send reminders:
– All hours worked will be recorded, including time outside schedule
– Log start and stop times, not just total hours worked (no straight 8s)
– Mechanism for correcting time and payroll records
– It’s okay to mandate prior authorization before working OT; however, 

unauthorized OT must be paid
– Discipline okay for unauthorized work

• Train managers on policies, discipline, retaliation, etc.
• Don’t turn a blind eye to off-the-clock work or records suggesting that 

employees are working off-the-clock

13
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REMOTE WORKER EXPENSE REIMBURSEMENT

• California and Illinois require employers to reimburse employees for 
necessary expenditures incurred by the employee during the scope of 
employment

• Other states/jurisdictions – E.g., Iowa, Massachusetts, Montana, New 
Hampshire and Washington D.C. 

• Generally applicable when employees are required to work from home; not 
when voluntary

14
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REMOTE WORKER REIMBURSEMENT DECISION POINTS

• How much of an employee’s cell phone or internet bill, if any, does the 
employer need to reimburse? 

• What about the employee’s higher electric bill?

• Does an accountant need a printer? Ink? Staples?

• Ergonomic office furniture?

• What about expenses for independent contractors?  
– CA trick question?

15
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REIMBURSEMENT POLICY BEST PRACTICES

• Draft/update reimbursement policy and/or send reminders:
– Define reimbursable expenses that are necessary for the performance of 

employees' job duties (not all jobs are the same!)
– Set reasonable reimbursement limits for expenses and purchases and/or 

thresholds for advance approval
– (In CA) Invite employees to submit additional reasonable and necessary 

expenses incurred beyond the pre-determined flat reimbursement
– Detail process for submitting expenses for reimbursement
– Set deadline for submission of expenses

• Be creative – e.g., provide employees with employer-owned equipment 
(e.g. cell phones, laptops, printers, hotspots, chairs, etc.)

• Train employees and supervisors on policy

16
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REIMBURSEMENT CLAIMS ARE NOT TRIFLES

• California 
– $17.95 million and $14.5 million class action settlements to reimburse outside salespersons for mileage, 

cell phone, and home office expenses

– $5.5 million settlement for Mortgage Loan Officers required to incur daily travel costs

• Illinois – ????
– 10 year statute of limitations

• Massachusetts
– Treble damages possible

17
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OUT-OF-STATE WORKER CONCERNS

Did your employees move to a different state to work? If so, beware of:  
• Wage & hour - which laws apply? California is possessive of “its employees”

• Payroll tax concerns – talk to McDermott’s tax lawyers, not us!

• Workers’ compensation/unemployment insurance requirements

• Employment posters

• Localized sick leave issues

• State licensure (lawyers, check out the professional rules of responsibility)

18
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“WORKPLACE” 
ACCOMMODATIONS FOR 
REMOTE WORKERS

19
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REMOTE WORKERS AND ACCOMMODATIONS 

A. Have increased

B. Have stayed about the same

C. Have decreased

Audience Poll Question

Since our workforce has gone remote, our employee requests for accommodations / 
leaves of absence:

20
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REMOTE WORKERS AND ACCOMMODATIONS 

Family Medical Leave Act (FMLA)
• 12 workweeks of unpaid, job-protected leave in a 12-month period for:

– Employee’s own serious health condition that renders employee unable to perform the essential 
functions of their job

– Care for employee’s spouse, child or parent with a serious health condition

Americans with Disabilities Act (ADA)
• Interactive process and reasonable accommodation for employee’s own condition

• No caregiver accommodation right; protection against associational discrimination

Applying Existing Laws to a Remote Workforce During a Pandemic

21



mwe.com

REMOTE WORKERS AND ACCOMMODATIONS 

• Employee or covered family member has serious case of COVID-19 requiring hospitalization

• Employee or covered family member incapacitated by COVID-19 for >3 days, requires ongoing 
treatment

• Employee or covered family member has COVID-19 or “long COVID” symptoms causing 
occasional periods of incapacitation and health care provider treatment multiple times/year

In practice – Common FMLA Examples:

22
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REMOTE WORKERS AND ACCOMMODATIONS 

• Employee with pre-existing condition fears COVID exposure due to being “high risk”

• Employee requires assistive devices for at-home work (ergonomic chair, keyboard, standing 
desk)
– Need not be the employee’s preferred accommodation, just a reasonable accommodation that permits 

the employee to perform the essential functions of the job

In practice – Common ADA Examples:

23
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REMOTE WORKERS AND ACCOMMODATIONS 

• Families First Coronavirus Response Act (FFCRA)
– Expires 12/31/2020
– Employers with fewer than 500 employees
– Reimbursable to employer through tax credits
– Up to 2 weeks of paid or partially-paid leave (or up to 12 weeks if due to childcare reason)
– Employee must be unable to work or telework due to one of the six COVID-19 reasons

New Laws Providing Additional COVID-19 Leave

24



FFCRA PAID LEAVE

COVID-19 Reason Benefit
1. Subject to a Federal, State or local quarantine or isolation order related to 

COVID-19
For #1-3, full pay for two weeks, up to 
$511/day / $5,110 total

2. Advised by a health care provider to self-quarantine related to COVID-19

3. Experiencing COVID-19 symptoms and is seeking a medical diagnosis

4. Caring for an individual subject to an order described in (1) or self-quarantine 
as described in (2)

For #4-5, pay at higher of 2/3 regular 
rate or 2/3 min. wage for two weeks, 
up to $200/day / $2,000 total

5. Experiencing any other substantially-similar condition specified by the 
Secretary of Health and Human Services, in consultation with the Secretaries 
of Labor and Treasury

6. Caring for a child whose school or place of care is closed (or child care 
provider is unavailable) for reasons related to COVID-19

For #6, pay at higher of 2/3 regular 
rate or 2/3 min. wage for 12 weeks, 
up to $200/day / $12,000 total

25

Employee is unable to work/telework because the employee is:
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REMOTE WORKERS AND ACCOMMODATIONS 

• Symptomatic employee needs time off to get COVID-19 test

• Employee exposed to COVID-19 and advised by doctor to quarantine for 14 days (and unable 
to telework)

• Employee returns from interstate travel, state requires 14-day quarantine (and unable to 
telework)

In practice – Common FFCRA Examples:

26
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REMOTE WORKERS AND ACCOMMODATIONS 

• Employee’s child exposed to COVID-19 and advised by doctor to quarantine for 14 days

• Employee’s child’s school is open for online instruction only due to COVID-19

• Employee’s child’s nanny/babysitter is unavailable due to COVID-19

• Grandparent who usually provides childcare is unavailable due to COVID-19

• Employee’s child is sent home to learn online due to COVID-19 case in classroom

• For all of these situations: no co-parent, co-guardian, or usual child care provider available, 
and the employee is unable to work or telework due to childcare obligation

In practice – Common Childcare-Related FFCRA Examples:

27
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REMOTE WORKERS AND ACCOMMODATIONS 

• State and Local Laws

• Example: CA COVID-19 Supplemental Paid Sick Leave
– “Fill the gap” legislation
– 500+ employers; also applies to employees exempted from FFCRA
– Employees who leave their home to work and unable to work due to:
 Federal, state, or local COVID-19 quarantine/isolation order
 Advice from health care provider to self-quarantine/isolate due to 

COVID-19 concerns
 Prohibition from work by hiring entity due to COVID-19 health 

concerns

New Laws Providing Additional COVID-19 Leave

28
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REMOTE WORKERS AND ACCOMMODATIONS 

• Temporary increased paid sick/COVID-19 leave

• Temporary policy – ADA-style interactive process
– In-office work (social distancing protocol)
– Flexible hours
– Issuing additional equipment – laptop, cell phone, noise-cancelling headphones

• Best practices:
– In writing
– Expiration date
– Apply evenly across workforce

Employee’s Not Covered? How to Handle Unprotected Requests

29
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PROTECTING DATA

30
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TRADE SECRET AND CONFIDENTIAL INFORMATION

• Customer Lists

• Inventions

• Processes / Techniques

• Financial Data

• Formulas

• Compilations

• Protected Health Information

• Personally Identifiable Information

• Proprietary Code

• Provides Competitive Advantage

• Laws & Regulations Require Confidentiality

• Contract Requires Confidentiality

• Harm to Reputation

• Lawsuits

Types of Confidential & Trade Secret 
Information

Importance of Protecting Confidential & 
Trade Secret Information

31
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TRADE SECRET AND CONFIDENTIAL INFORMATION

• Federal and state laws protect against misappropriation of “trade 
secrets”
– “Trade Secret” designation requires: (i) a secret, that (ii) derives economic 

value from remaining secret, and (iii) is reasonably protected

Importance of protecting trade secret and confidential information

32

“We see Chinese companies stealing American intellectual property to avoid the hard 
slog of innovation and then using it to compete against the very American companies 
they victimized—in effect, cheating twice over. To be clear: This threat is not about the 
Chinese people as a whole, and certainly not about Chinese-Americans as a group, 
but it is about the Chinese government and the Chinese Communist Party.  China is 
by no means the only country stealing our intellectual property for their own 
advantage.” - Christopher Wray, Director - Federal Bureau of Investigation.
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• To Protect Trade Secret Status:  
– Ensure files and documents are labeled confidential 

where appropriate
– Limit access to trade secrets to a “need to know” 

basis 
– Require confidentiality agreements / clauses for 

those with access to trade secrets
– Do not allow sharing of information with vendors or 

contractors before they sign confidentiality or non-
disclosure agreements

SPECIAL CONSIDERATION: PROTECTING TRADE SECRETS

33
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DIFFICULTIES PRESENTED BY WIDESPREAD REMOTE WORK

• Traditional indicators of data theft are now normal 
occurrences:
– Forwarding sensitive email to personal email account
– Using external storage devices or cloud services
– Taking physical items/files away from the office

1. Identifying Nefarious Activity

34

Potential Mitigation Measures
• Review and revise policies as necessary to:

– Prohibit use of personal email accounts
– Require authorization for use of external or cloud 

storage
 Only grant approval when essential
 Unless not feasible, require use of employer-

provided devices and cloud servers
 Inventory storage devices and cloud servers utilized 

as well as all physical files taken off premises
– Require authorization for removal of physical 

files/items
 Only grant approval when reasonably necessary
 Inventory items/files removed from the premises
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DIFFICULTIES PRESENTED BY WIDESPREAD REMOTE WORK

• More Remote Workers = More Internet Networks

2. Protecting Network Activity from 3rd

Party Theft

35

Potential Mitigation Measures
• Use a VPN

– Restrict use of personal devices to access the 
VPN

– Ensure VPN implemented pre-COVID-19 is still 
adequate

– Require employees to log out when not using the 
VPN

• Use a firewall

• Prohibit data transfer over unsecure networks

• Provide IT support to avoid workarounds

• Limit access to those who need to know
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DIFFICULTIES PRESENTED BY WIDESPREAD REMOTE WORK

• More Off Premises Devices = Increased 
Opportunity for Loss / Theft

Protecting Devices from Loss or Theft

36

Potential Mitigation Measures
• Data Breach Protection Software

– Allows revocation of access to employer’s 
system

– Allows remote wiping of data

• Two-factor Authentication
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DIFFICULTIES PRESENTED BY WIDESPREAD REMOTE WORK

• Eavesdropping / Inadvertent Access to Sensitive 
Information by Third Parties

4.  Policing Privacy
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Potential Mitigation Measures
• Implement Policies and Train Employees

– Prohibit discussion of confidential matters 
around unauthorized individuals

– Prohibit use of employer devices by family 
members or other unauthorized users 

– Do not allow devices to be left unattended

• Encourage or require utilization of privacy 
tools

– Privacy filters in public
– Document shredding 
– Headsets for calls
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DIFFICULTIES PRESENTED BY WIDESPREAD REMOTE WORK

• Bring Your Own Device = Loss of Some Control 
Over Data Safety

5. Policing Use of Personal Devices

38

Potential Mitigation Measures
• Require anti-virus software

• Require mobile device management 
software

– Password restrictions
– Remote wiping

• No non-company cloud-based storage

• No expectation of privacy

• Report if lost or stolen
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DIFFICULTIES PRESENTED BY WIDESPREAD REMOTE WORK

• Ensuring the Return of All Equipment and 
Documents Upon Termination 

6.  Off Boarding

39

Potential Mitigation Measures
• Revoke Access to Employer’s Networks and 

Servers
– involuntary termination = revoke immediately 

upon termination
– voluntary resignation = permit continued access 

but remind of obligations

• Maintain an Accurate Inventory of 
Employer’s Devices

• Promptly Arrange for Return of Employer’s 
Devices

– make return easy by providing for seamless 
shipping
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• Importance of Non-Compete Covenants: 
– Training an employee is an investment
– Employee knowledge is difficult to restrict

• Importance of Non-Solicitation Covenants (for 
employees and customers)
– Allows the employer to recover the client 

relationship
– Restricts use of confidential information to solicit 

clients and/or employees

• Importance of Non-Disclosure Covenants

RESTRICTIVE COVENANTS

40
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• Enforceability of Non-Compete 
Covenants: 
– Outright banned in some states
– Most states require covenants be narrowly 

tailored to protect legitimate business 
interest
 Reasonable subject matter scope
 Reasonable duration
 Reasonable geographic restriction

RESTRICTIVE COVENANTS

41
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• Ensure Geographic Restrictions Account for 
Remote Work
– Address this issue directly in any agreements:
 Utilize choice of law and forum selection clauses
 Define what it means to perform work or services 

in a location
• Preventing Invalidation of Non-Compete and 

Non-Solicitation Covenants: 
– Review enforceability implications before allowing 

relocation
 Build in a consequence for failure to report a 

relocation

REMOTE WORK & GEOGRAPHIC RESTRICTIONS

42
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This material is for general information purposes only and should not be construed as legal advice or any other advice on any specific facts or circumstances. 
No one should act or refrain from acting based upon any information herein without seeking professional legal advice. McDermott Will & Emery* (McDermott) 
makes no warranties, representations, or claims of any kind concerning the content herein. McDermott and the contributing presenters or authors expressly 
disclaim all liability to any person in respect of the consequences of anything done or not done in reliance upon the use of contents included herein. 
*For a complete list of McDermott entities visit mwe.com/legalnotices.

©2020 McDermott Will & Emery. All rights reserved. Any use of these materials including reproduction, modification, distribution or republication, without the 
prior written consent of McDermott is strictly prohibited. This may be considered attorney advertising. Prior results do not guarantee a similar outcome. 

THANK YOU / QUESTIONS?
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Mike Sheehan
Partner, Chicago
Employment Practice
msheehan@mwe.com

For previous Return to Work 
webinars and materials, or to 
request a meeting with our 
speakers, please visit the 
Return to Work Virtual 
Toolkit for Employers

Upcoming firm webinars: 

 2021 Labor & Employment 
Legal Update: What’s to 
Come? | December 3

 Employer Think Tank: 
Moving The Needle On 
Diversity, Equity & Inclusion 
– Keynote Presentation With 
Verna Myers | December 4
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Partner, Los Angeles | Orange County
Employment Practice
mstrowhiro@mwe.com

Joseph Mulherin
Partner, Chicago
Employment Practice
jmulherin@mwe.com

Emory Moore
Associate, Chicago
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