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During this webinar you can submit questions through the Zoom Q&A function

● The presenters will answer questions at the end of the presentation as time permits

● If your question is not addressed live, the presenters will do their best to answer your question via email

QUESTION SUBMISSIONS
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● Standing to Contest or Enforce Trusts

● No-Contest Clauses

● Decanting

● Removal of Fiduciaries

● Statute of Limitations for Breach of Trust

● Slayer Statutes

● Attorney-Client Privilege

OVERVIEW
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● Creditor Claims Against Revocable Trusts

● Trust Situs and Jurisdiction

● Arbitration Agreements

● Waiver of Intestate Rights 

● Bankruptcy Protection for Inherited IRAs

● Adoption of Uniform Laws
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States broadly interpret statutes that confer standing to contest a revocable trust.

● California: The California Supreme Court reverses an appellate decision holding that an individual does not have 
standing to contest an amendment to a revocable trust that eliminates his or her interest in the trust. Barefoot v. 
Jennings, 456 P.3d 447 (Ca. 2020).

● Florida: Notwithstanding an in terrorem clause in the trust instrument, an individual who has contested a trust 
amendment that eliminated his or her beneficial interest has standing to bring an action for breach of trust while the 
trust contest is pending. Cruz v. Cmty. Bank & Tr. of Fla., 277 So. 3d 1095 (Fla. Dist. Ct. App. 2019).

STANDING TO CONTEST OR ENFORCE TRUSTS
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Uniform Trust Code states determine who has standing to enforce a charitable trust.

● Restatement (Second) of Trusts § 391 (1959): “A suit can be maintained for the enforcement of a charitable trust by 
the Attorney General or other public officer, or by a co-trustee, or by a person who has a special interest in the 
enforcement of the charitable trust, but not by persons who have no special interest or by the settlor or his heirs, 
personal representatives or next of kin.”

● UTC 405(c) (2000): “The settlor of a charitable trust, among others, may maintain a proceeding to enforce the trust.”

● Restatement (Third) of Trusts § 94(2) (2012): “A suit for the enforcement of a charitable trust may be maintained 
only by the Attorney General or other appropriate public officer or by a co-trustee or successor trustee, by a settlor, or 
by another person who has a special interest in the enforcement of the trust.”

STANDING TO CONTEST OR ENFORCE TRUSTS, 
CONTINUED
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Uniform Trust Code states determine who has standing to enforce a charitable trust.

● Michigan: The successor trustee of a revocable trust and the personal representative of the settlor’s estate have 
standing to enforce a charitable trust created under the settlor’s revocable trust. Le Gassick as Tr. of James A. 
Bellamy Tr. v. Univ. of Michigan Regents, __ N.W.2d __; 2019 WL 6138539 (Mich. Ct. App. 2019). 

– Mich. Comp. Laws § 700.7405(3): “The settlor, a named beneficiary, or the attorney general of this state, among others, may 
maintain a proceeding to enforce a charitable trust. The right of the settlor of a charitable trust to enforce the trust is personal to the 
settlor and may not be exercised by any of the following:” 

(a) the settlor's heirs, assigns, or beneficiaries, (b) the settlor's fiduciary, other than the trustee of the charitable trust the 
enforcement of which is being sought, or (c) an agent of the settlor acting pursuant to a durable power of attorney, unless the
right to enforce the trust is expressly conferred on the agent by the power of attorney.”

– NEW DUTY? “[A]s the trustee and personal representative . . . [the] plaintiff had the right and obligation to file suit to ensure that the
settlor’s instructions to the trust were followed.”  

STANDING TO CONTEST OR ENFORCE TRUSTS, 
CONTINUED
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Uniform Trust Code states determine who has standing to enforce a charitable trust.

● Minnesota: A donor does not have standing to enforce a charitable trust unless the donor has a special interest in 
the charitable trust. Matter of Lindmark Endowment for Corp.-Bus. Ethics Fund, 2019 WL 5546205 (Minn. Ct. App. 
2019).

– The court followed the Restatement (Second) of Trusts because Minnesota’s version of the UTC does not include UTC § 405.

 Restatement (Second) of Trusts: A suit to enforce a charitable trust cannot be maintained “by persons who have no special 
interest or by the settlor or his heirs, personal representatives or next of kin.”

STANDING TO CONTEST OR ENFORCE TRUSTS, 
CONTINUED
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Uniform Trust Code states determine who has standing to enforce a charitable trust.

● New Hampshire: A unnamed potential beneficiary of a charitable trust does not have standing to enforce the 
charitable trust. In re Tr. of Mary Baker Eddy, 212 A.3d 414 (N.H. 2019).

– N.H. Rev. Stat. § 564-B:4-405: “The settlor of a charitable trust or the director of charitable trusts, among others, may maintain a 
proceeding to enforce the trust. In any such proceeding where the director of charitable trusts is not a party, the director of 
charitable trusts shall be joined as a necessary party.”

– Blasko Test. Five factor test for determining whether a party has standing to enforce a charitable trust. See Mary Grace Blasko, 
Curt S. Crossley, David Lloyd, Standing to Sue in the Charitable Sector, 28 U.S.F. L. Rev. 37, 61 (1993).

STANDING TO CONTEST OR ENFORCE TRUSTS, 
CONTINUED
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Uniform Trust Code states determine who has standing to enforce a charitable trust.

● Pennsylvania: An executrix of the estate of the settlor of a charitable trust does not have standing to enforce the 
charitable trust. In re Croatian Fraternal Union Scholarship Found., Inc., 2013 WL 11273026 (Pa. Super. Ct. 2013).

– 20 Pa. Stat. and Cons. Stat. Ann. § 7735: A proceeding to enforce a charitable trust may be brought by the settlor during the 
settlor's lifetime or at any time by the Attorney General, a charitable organization expressly named in the trust instrument to receive 
distributions from the trust or any other person who has standing to do so.

STANDING TO CONTEST OR ENFORCE TRUSTS, 
CONTINUED
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Courts decline to enforce no-contest clauses after finding contestants had probable cause.

● Nebraska: In re Estate of Barger, 931 N.W.2d 660 (Neb. 2019).

– Background: Widow executed six wills prior to her death, with each successive will becoming more favorable to one of her five 
children. One of the testator’s children who was completely disinherited filed a petition to contest the will.

– The No-Contest Clause Did Not Cover Indirect Contests: “[I]n the event any of the beneficiaries of this Will files any proceeding 
to contest this Will or any provision herein . . . [s]uch beneficiary shall thereafter take nothing from [the] estate.”

– Indirect Contest: Each of the contestant’s siblings (other than the alleged undue influencer): (1) met with the contestant’s attorney, 
(2) paid the contestant’s attorney, (3) testified in opposition to probate of the will, and (4) investigated the grounds for contesting the 
will. One of the contestant’s siblings filed a motion for a new trial.

– Probable Cause: The contestant and his siblings had probable cause to challenge the will because: (1) they relied on advice from 
counsel, (2) the testator was dependent on the proponent of the will, (3) the testator was in poor health, (4) the testator gradually 
began to favor the proponent of the will, and (5) the scrivener also represented the proponent of the will.

NO-CONTEST CLAUSES
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Courts decline to enforce no-contest clauses after finding contestants had probable cause.

● Mississippi: Estate of Roosa v. Roosa, __ So. 3d __; 2019 WL 1771915 (Miss. Ct. App. 2019).

– Background: Widow executed a second codicil to her will leaving most of her estate to one of her four children. The testator’s 
daughter who benefited from the second amendment attempted to admit the second codicil. Testator’s son attempted to admit the 
testator’s will without the second codicil. The testator’s son argued that the second codicil triggered the no-contest clause in the will.  

– The No-Contest Clause Expressly Applied Even if The Contestant Had Probable Cause: However, the court refused to enforce 
the no-contest clause if the contestant acted in good faith based on probable cause. 

– Direct Contest: The daughter directly contested the will and first codicil by attempting to probate the second codicil.

– Probable Cause: The daughter acted in good faith based on probable cause because: (1) the second codicil was drafted by an 
attorney, (2) the daughter was not present when the testator executed the second codicil, and (3) the execution of the second
codicil was not a secret.  

NO-CONTEST CLAUSES, CONTINUED
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Courts decline to enforce no-contest clauses after finding contestants had probable cause.

● South Carolina #1: Deborah Dereede Living Tr. dated Dec. 18, 2013 v. Karp, 831 S.E.2d 435 (Ct. App. 2019).

– Background: Following the settlor’s death, her daughter began acting as a successor trustee. The trust directed the daughter to 
sell trust property “[a]s soon as practicable following [the settlor’s] death” and to distribute the sale proceeds to the daughter’s step-
father. The daughter sold the property within a few months, but did not distribute the sale proceeds because the creditor claim 
period had not expired. The step-father filed a breach of trust action, which the daughter argued triggered a no-contest clause.  

– Applicability of No-Contest Clause? The opinion does not disclose the terms of the no-contest clause, but seems to accept that a 
no-contest clause could be triggered by commencing an action to enforce the trustee’s duties.  

– Probable Cause: The step-father had probable cause based on: (1) expert testimony and (2) the terms of the trust.

– Breach of Fiduciary Duty: Despite acknowledging that the daughter “was placed in a difficult spot,” the court held that she 
breached her duties by failing to distribute the sale proceeds “as soon as practical” and awarded the step-father attorney fees.

NO-CONTEST CLAUSES, CONTINUED
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The filing of an attorney disciplinary complaint did not trigger a no-contest clause.

● South Carolina #2: In re Eleanor McCarthy Lenahan Tr. ua Dated July 12, 2001, 836 S.E.2d 793 (Ct. App. 2019).

– Background: Following the settlor’s death, two of her daughters began acting as successor trustees. Two other daughters objected 
to their actions in administering the trust, and then filed a disciplinary complaint against the trustees’ attorney alleging professional 
misconduct. In response, the trustees alleged that the disciplinary complaint triggered a no-contest clause.

– The No-Contest Clause Was Broad: The no-contest clause applied to any beneficiary who “directly or indirectly” objected “in any 
manner” to a trustee's good faith conduct. The trustees argued that the allegations in the disciplinary complaint that criticized or 
related to the trustees’ actions in administering the trust triggered the no-contest clause.

– No-Contest Clause Was Not Triggered: The court held that the attorney disciplinary complaint did not trigger the no-contest 
clause because attorney disciplinary proceedings are absolutely privileged. The court also refused to construe the no-contest 
clause broadly, noting that the no-contest clause “could, if construed literally, apply to a beneficiary who uses an intemperate tone, 
questions, or even flashes a disapproving eye-roll to a Trustee.”

NO-CONTEST CLAUSES, CONTINUED
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A beneficiary triggered a no-contest clause by asking a court to “decant” the trust.

● Wyoming: Gowdy v. Cook, 455 P.3d 1201 (Wyo. 2020).

– Background: Following the settlor’s death, the scrivener of the trust began acting as successor trustee. Subsequently, the primary 
beneficiary filed a complaint against the trustee: (1) alleging mismanagement of the trust and violations of the attorney-trustee’s 
professional ethical duties and (2) asking the court to “decant” the trust to “repair issues” due to drafting errors. In response, the 
trustee argued the requested decanting triggered the no-contest clause.

– No-Contest Clause: The no-contest clause applied to any beneficiary who sought “to obtain adjudication in any court proceeding 
that [the trust] or any of its provisions is void, or otherwise seeks to void, nullify, or set aside [the trust] or any of its provisions.”

– No-Contest Clause Was Triggered: Despite recognizing that beneficiaries do not have “unilateral authority to decant a trust for 
which they stand to benefit,” the court applied the no-contest clause as written, noting that “[i]t applies to any court proceeding 
seeking to void, nullify, or set aside the trust or any of its provisions” (emphasis in original).  

NO-CONTEST CLAUSES, CONTINUED
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A trial court may not order the decanting of a trust over the objection of a co-trustee.

● Nevada: Matter of Fund for Encouragement of Self Reliance, 440 P.3d 30 (Nev. 2019)

– Background: Husband and wife were settlors and trustees of a charitable trust. Following their divorce, wife petitioned to decant 
the trust into two separate and identical charitable trusts. Husband would be the sole trustee of one trust, and wife would be sole 
trustee of the other trust. The trial court ordered the trustees to decant the charitable trust over husband’s objection.

– Holding: The trial court erred in ordering the trustees to decant the trust because the trustees’ decanting powers could only be 
exercised by the trustees acting unanimously.  

– Decanting Charitable Trusts? The court assumed without deciding that Nevada law permitted a charitable trust to be decanted.  

 “[W]e acknowledge that it is not clear whether [Nevada’s decanting statute] applies to charitable trusts. We need not reach this 
issue, however, because even if the statute did apply to the trust at issue, we conclude that, under its terms, the trust did not 
permit a trustee to unilaterally appoint or distribute property without the consent of his or her co-trustees.”

DECANTING
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Courts continue to refine the standards for removing a fiduciary from office.

● California: Under the California Probate Code, a personal representative may be removed if the personal 
representative: (1) “is incapable of properly executing the duties of the office or is otherwise not qualified for 
appointment as personal representative” or (2) mismanages the estate. The California Court of Appeal determined 
that “incapable” is synonymous with “incapacitated” and mismanagement of an estate does not require an affirmative 
showing of moral wrongdoing. Estate of Sapp, 36 Cal. App. 5th 86 (2019). 

● Nebraska: The Supreme Court of Nebraska determined that removal of a corporate trustee would violate a material 
purpose of a trust, and thus, the beneficiaries’ were prevented from implementing their plan to appoint a related 
individual as trustee who intended to terminate the trust. In re Tr. Created by Fenske, 930 N.W.2d 43 (Neb. 2019). 

REMOVAL OF FIDUCIARIES
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Breach of trust claim is barred by statute of limitations, notwithstanding a continuing breach.

● Ohio: Helton v. Fifth Third Bank, 2019 WL 6894047 (2019).

– Background: A trust created in 1939 held closely-held stock in a profitable company. After becoming sole trustee in 1980, the bank 
expressed concern about the trust’s concentration in the closely-held stock. In 1986, the trust beneficiaries sued the bank to prevent 
the sale of the closely-held stock. The bank attempted to diversify the trust portfolio again in 1991 and 2006 when the trust 
beneficiaries agreed to diversification. However, the trust portfolio was never diversified, and in 2015, the company filed for 
bankruptcy.

– Statute of Limitations: Under Ohio’s version of the Uniform Trust Code, an action for breach of trust must be commenced within 
the earlier of: (1) two years after the trust beneficiary is sent a report adequately disclosing the potential claim or (2) four years after 
the first to occur of four events, one of which is when “the beneficiary knew or should have known of the breach of trust.”

– Holding: Although the breach was not disclosed in an accounting, the beneficiaries should have known of the breach in 2008.  
Thus, the four-year statute of limitations barred their claims.  

STATUTE OF LIMITATIONS FOR BREACH OF TRUST
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Courts find gaps in Slayer Statutes.

● Colorado: Husband received life insurance proceeds following death of his wife. Three years later, husband was 
charged with murder. Husband paid $500,000 retainer to law firm to pay for his defense using the life insurance 
proceeds. The guardian’s minor children filed a petition seeking to impose a temporary injunction on the disposition of 
the retainer funds until after Husband’s murder trial. However, the Supreme Court of Colorado held that the funds 
were received as payment of a legally enforceable obligation, and thus, not recoverable under Colorado's Slayer 
Statute. In re Estate of Feldman, 443 P.3d 66 (2019). 

● Illinois: Defendant was found not guilty by reason of insanity for murdering his girlfriend. Defendant was named as 
the beneficiary of his girlfriend’s non-probate assets. An independent administrator filed a petition seeking to 
disqualify the defendant from receiving his girlfriend’s assets under the Illinois Slayer Statute. The trial court held that 
the defendant was collaterally estopped from challenging the application of the Illinois Slayer Statute. However, the 
Illinois Appellate Court reversed and remanded after determining that the issues proved in the criminal proceeding 
were not identical to those in the civil proceeding. In re Estate of Ivy, 131 N.E.3d 1181 (2019 Ill. App. Ct.). 

SLAYER STATUTES
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Notwithstanding a recent statutory amendment, Delaware continues to recognize the fiduciary 
exception to the attorney-client privilege.

● Delaware: J.P. Morgan Tr. Co. of Delaware v. Fisher, 2019 WL 6605863 (Del. Ch. 2019).

– Background: A bank was trustee of a trust that held closely-held stock subject to an option agreement. After the option was 
exercised, the bank paid its attorney fees to analyze the consequences using its own funds. After the bank filed an action for a 
declaratory judgement to determine it acted properly, the beneficiary sought production of the bank’s communications with its
attorney.

– Riggs National Bank of Washington, D.C. v. Zimmer, 355 A.2d 709 (Del. Ch. 1976): Created a two-step test for determining 
whether the fiduciary exception to the attorney-client privilege applied.

– 2015 Statutory Amendment: “In the case of a fiduciary that retains counsel in connection with any matter whether or not related to 
any claim that has been or might be asserted against the fiduciary and pays such counsel's fees and related expenses entirely from 
such fiduciary's own funds, any communications with such counsel shall be deemed to be within the attorney-client privilege.”

– Holding: The 2015 Statutory Amendment merely “clarified” Riggs and thus did not abrogate the fiduciary exception.  

ATTORNEY-CLIENT PRIVILEGE
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Revocable trusts are liable for their debts—even if the settlor is not personally liable.

● Michigan: JPMorgan Chase Bank, N.A. v. Winget, 942 F.3d 748 (6th Cir. 2019).

– Background: The settlor, individually and as trustee of his revocable trust, guaranteed a $500 million loan to his company. The 
settlor personally guaranteed only $50 million of the loan. After the company defaulted on the loan, the settlor personally paid $50 
million to the lender. However, the settlor contested the lender’s right to enforce the guarantee issued he issued on behalf of the 
trust.

– Holding: Because the trustee had the power to enter into contracts with respect to the trust property, such contracts are 
enforceable even if the settlor “owns” the trust property.

– Unresolved Issue: Could the settlor revoke the trust to avoid repaying the lender?

CREDITOR CLAIMS AGAINST REVOCABLE TRUSTS
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Beneficiaries could not use long arm statute to establish jurisdiction over foreign trust.

● Florida: Kaminsky v. Hecht, 272 So. 3d 786 (Fla. Dist. Ct. App. 2019).

– Background: Trust was established in New York. The trustee subsequently moved the trust’s principal place of administration to 
New Jersey. The settlor and trustee never resided in Florida, and none of the trust property was located in Florida. Nevertheless, 
the beneficiaries commenced a breach of trust action against the trustee in Florida based on its long arm statute.

– Long Arm Statute:

 Two-part test: (1) does the complaint allege facts that are sufficient to invoke the long arm statute and (2) does the defendant
have “minimum contacts” to Florida that are sufficient to satisfy due process?  

 The commission of a tortious act within Florida is sufficient to satisfy the first part of the test.

– Holding: The long arm statute did not apply because the plaintiffs did not allege facts sufficient to invoke the long arm statute.

22

TRUST SITUS & JURISDICTION
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Beneficiary was not bound by arbitration agreement signed by trustee.

● Texas: Lincoln Fin. Advisors Corp. v. Ards as next friend of Ards, 2019 WL 6907074 (Tex. App. 2019).

– Background: A trustee established a brokerage account. The account agreement included a clause requiring “all parties” to submit 
“any controversy relating to the account” to arbitration. The minor beneficiary of the trust, through her representative, sued the 
trustee for breach of trust, and derivatively, the broker for aiding the trustee. The broker attempted to compel arbitration under the 
Federal Arbitration Act, arguing the beneficiary was bound by the arbitration agreement under the following theories: third party 
beneficiary, equitable estoppel, agency and the derivative nature of the claims.

– Holdings:
 Based on the account agreement, the parties did not intend to make the trust beneficiary a third party beneficiary.
 Equitable estoppel did not apply because the trust beneficiary’s claim was independent of the account agreement.
 Trust beneficiary was not bound by agency because trustee did not have actual or apparent authority to act for the beneficiary.
 The derivative nature of the trust beneficiary’s claims did not bind her to the arbitration agreement because she alleged an injury 

independent from any injury to the trust.

23

ARBITRATION AGREEMENTS
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Surviving spouse validly waived her intestate right to intestate share of her husband’s estate.

● Washington: Matter of Estate of Petelle, 462 P.3d 848 (Wash. 2020).

– Background: Husband and Wife entered into separation agreement in connection with their divorce. In their separation agreement, 
the parties agreed “to make a complete and final settlement of all their marital and property rights.” Husband died while divorce was 
pending. Wife commenced probate proceedings seeking her three-quarter intestate share of Husband’s estate. Husband’s mother 
intervened and argued that Wife waived her intestate rights in the separation agreement.

– Prior Precedent: In a prior decision, the Washington Supreme Court held that a beneficiary could not anticipatorily disclaim an 
anticipatory intestate interest because that interest did not exist at the time the disclaimer was signed.  

– Holding: In a 6-1 decision, the Washington Supreme Court held: (1) Wife waived “all” of her marital rights, including all intestate 
rights she had by virtue of her status as the decedent’s spouse and (2) pursuant to statute, a waiver (unlike a disclaimer) is effective 
when the right is disclaimed in writing.  

24

WAIVER OF INTESTATE RIGHTS
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Courts continue to diverge on whether inherited IRAs are entitled to protection in bankruptcy.

● Rhode Island: In re Kapsinow, 220 A.3d 1231 (R.I. 2019).

– Background: Debtor in bankruptcy inherited an IRA from her deceased mother. The debtor was a resident of Rhode Island. Under 
Rhode Island law, debtors may choose between between federal and state bankruptcy exemptions. The debtor elected to claim 
exemptions under Rhode Island law, which excluded from her bankruptcy estate: “An individual retirement account or individual
retirement annuity as defined in the Internal Revenue Code, 26 U.S.C. §§ 408 and 408A.”

– Federal Law: Inherited IRAs are not excluded from a debtor’s bankruptcy estate. Clark v. Rameker, 573 U.S. 122 (2014).

– Holding: On a certified question from the U.S. Bankruptcy Court, the Rhode Island Supreme Court held that an inherited IRA was 
an “individual retirement account” defined in Section 108 of the Internal Revenue Code. Thus, after concluding that the court was 
not bound by the U.S. Supreme Court’s decision in Clark, the court held that inherited IRAs were exempt in bankruptcy 
proceedings. 

25

BANKRUPTCY PROTECTION FOR INHERITED IRAS
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Update on adoption of Uniform Laws.
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ADOPTION OF UNIFORM LAWS

Uniform Trust Code
State Effective Title Cite

Illinois January 1, 2020 Illinois Trust Code 760 ILCS 3
Connecticut January 1, 2020 Connecticut Uniform Trust Code C.G.S.A. § 45a-499a

Colorado January 1, 2019 Colorado Uniform Trust Code C.R.S.A. § 15-5-102

Trust Decanting Act
State Effective Title Cite

Nebraska July 1, 2021 Nebraska Uniform Directed Trust Act TBD
West Virginia July 1, 2020 West Virginia Uniform Trust Decanting Act W. Va. Code, § 44D-8B-1

Illinois January 1, 2020 Trust Decanting Law 760 ILCS 3/1201
Alabama January 1, 2019 Alabama Uniform Trust Decanting Act Ala.Code 1975 § 19-3D-1
California January 1, 2019 Uniform Trust Decanting Act Cal.Prob.Code § 19501
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Update on adoption of Uniform Laws.
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ADOPTION OF UNIFORM LAWS, CONTINUED

Uniform Directed Trust Act
State Effective Title Cite

Washington January 1, 2021 Uniform Directed Trust Act TBD
Virginia July 1, 2020 Uniform Directed Trust Act VA Code Ann. § 64.2-779

West Virginia July 1, 2020 West Virginia Uniform Directed Trust Act W. Va. Code, § 44D-8A-801
Arkansas January 1, 2020 Uniform Directed Trust Act A.C.A. § 28-76-101

Connecticut January 1, 2020 Connecticut Uniform Directed Trust Act C.G.S.A. § 45a-500b
Maine January 1, 2020 Maine Uniform Directed Trust Act 18-B M.R.S.A. § 2101

Nebraska September 1, 2019 Nebraska Uniform Directed Trust Act Neb.Rev.St. § 30-4301
Colorado August 2, 2019 Colorado Uniform Directed Trust Act C.R.S.A. § 15-16-801
Indiana July 1, 2019 Uniform Directed Trust Act IC 30-4-9-1

Utah May 14, 2019 Uniform Directed Trust Act U.C.A. 1953 § 75-12-101
Michigan March 29, 2019 Power of direction to trust director M.C.L.A. 700.7703a

New Mexico January 1, 2019 Uniform Directed Trust Act N.M.S.A. 1978, § 46-14-1
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