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During this webinar you can submit questions through the Zoom Q&A function

● We would like the presentation to be as interactive as possible

● Questions will be visible to the presenters immediately after you submit your question

● The presenters will answer as many questions as possible live

QUESTION SUBMISSIONS
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INTRODUCTION
● This webinar will examine three main areas in 

reaction to the COVID-19 pandemic which impacts 
foreign individuals stranded in the United States (and 
US citizens unable to return abroad):
– Leigh-Alexandra Basha will cover US federal tax 

issues and the new relief offered by the U.S. 
Treasury;

– Arianne Plasencia will cover state tax and other 
implications for foreigners stranded in the United 
States; and

– Joan-Elisse Carpentier will address immigration 
related considerations in these situations.
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FEDERAL TAX ISSUES
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● Substantial Presence Test (SPT)

● Covid-19 Relief under Revenue Procedure 2020-20

● Other avenues if don’t qualify: exempt individual, medical exception, closer connection, treaty tie breaker

● Ramifications if become US resident: worldwide income tax, information reporting, CFC/PFIC reporting, 
personal service income, impact on employer (permanent establishment), withholding (FICA, FUTA, 
etc.), and state income tax

● FAQs

● IRC 911 Foreign Earned Income

● Covid-19 relief under Revenue Procedure 2020-27

OVERVIEW OF FEDERAL TAX ISSUES
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● If a nonresident alien (NRA) individual changes status to that of a U.S. resident for income tax purposes, 
then such individual will go from being taxed on only certain U.S. source income to being taxed by the 
U.S. on a worldwide basis. 

● Preserving a NRA’s status is very important, but hard to do when stranded in the U.S. during Covid-19.

THE PROBLEM: STRANDED IN THE UNITED STATES 
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● An alien (a non-U.S. citizen without a U.S. green card) will become a U.S. income tax resident and taxed 
on a worldwide basis if the individual is present in the United States for 183 days or more during the 
current calendar year or under a three year weighted lookback period.

● To be considered a resident of the United States the alien must be present in the United States on at 
least 183 days during a three year period that includes the current year. The alien must be present in the 
United States for at least 31 days in the current calendar year and the sum of days of presence in the 
current year plus 1/3 of the days of presence in the preceding year plus 1/6 of the days of presence in 
the second preceding year must equal or exceed 183 days (fractions are not rounded to the nearest 
whole number). If this test is met, then the alien will be a U.S. income tax resident unless the alien 
qualifies for one (or more) of several exceptions. 

THE SUBSTANTIAL PRESENCE TEST (SPT)
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● But what if the NRA could not leave and must stay in the U.S. more than 104 days in 2020?  

SPT EXAMPLE
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Year Days Present Portion Counted Days Included
2017 0 - -
2018 140 1/6 23.33 = 24
2019 160 1/3 53.33 = 54
2020 104 1/1 104
Total 182 (Still a NRA)
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● The Covid-19 pandemic can affect an alien’s resident status by: 
1) forcing them to stay 183 days or more in 2020,
2) causing the three-year formula to exceed or equal 183 days, or 
3) even if they can leave before spending too many days in the United States, the number of days they can return to 

the United States may be limited not only in 2020 but also in 2021 and 2022. 

THE BIGGER PROBLEM
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● So what happens if the individual is stuck in the U.S. based on COVID-19 related issues?  

● Revenue Procedure 2020-20 issued April 21, 2020 provides guidance and limited relief to individuals 
and businesses impacted by travel disruptions arising from the COVID-19 pandemic. It offers limited 
relief to the SPT and for those working in the United States but relying on certain treaty benefits.  

● For many stranded foreigners, this Rev. Proc. means they have an extra 60 continuous days of 
presence in the United States in 2020 provided it starts between February 1, 2020 and April 1, 2020 
without increasing the day count that could lead them to flunk the substantial presence test and become 
resident aliens.

● It’s all in the math. 

REVENUE PROCEDURE 2020-20 
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● The expanded Medical Exception reads as follows: “An Eligible Individual who intended to leave the 
United States during the individual’s COVID-19 Emergency Period, but was unable to do so due to 
COVID-19 Emergency Travel Disruptions, may exclude the individual’s COVID-19 Emergency Period 
(up to 60 calendar days of presence in the United States)…for purposes of applying the substantial 
presence test.” 

REV. PROC. 2020-20
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● In plain English, the new COVID-19 Medical Condition Travel Exception applies to an Eligible Individual, who 
intended to leave the U.S., but was unable to leave the U.S., because of COVID-19 Travel Disruptions. The
individual may exclude from the SPT up to 60 consecutive days selected by the individual starting on or after 
February 1, 2020 and on or before April 1, 2020 during which time the individual was continuously physically 
present in the United States. 

● The new IRS COVID-19 Medical Condition Exception gives qualifying NRAs up to a 60-day exemption period 
from U.S. physical presence for purposes of the day count computation of the SPT.

● The new guidance may be combined with other current law and/or treaty exclusions and exceptions to avoid 
U.S. income tax residency. However, if those exclusions and exceptions cannot be met, then the individual 
would be exposed to detrimental worldwide U.S. income taxation as well as onerous U.S. tax filing and 
reporting obligations.  

● Note: The exception does not apply for state and District of Columbia taxation purposes unless adopted by the 
states. It is important to remember that states generally have their own residency rules and it is possible to be 
a nonresident for federal tax purposes but a state resident for state tax purposes. 

REV. PROC. 2020-20
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● The COVID-19 Emergency Period is the global outbreak of the COVID-19 virus.  

● The COVID-19 Emergency Travel Disruptions mean travel disruptions that caused NRAs in the U.S. to 
be unable to travel because: 
– they were infected with the virus; or 
– regardless of whether they were infected with the virus, their movements were severally restricted 
 “by government order travel restrictions, 
 canceled flights and disruptions in other forms of transportation, 
 shelter-in-place orders, 
 quarantines, 
 border closures and 
 other circumstances where the NRA has concerns about unsafe travel arising from his or her inability to comply 

with social distancing and/or to limits on exposure to public spaces.” 

REV. PROC. 2020-20

13



mwe.com

● The COVID-19 Emergency Period is a single period of up to 60 consecutive days selected by the 
individual starting on or after February 1, 2020 and on or before April 1, 2020 during which the individual 
is physically present in the U.S. on each day.  

● An Eligible Individual is one who is not a U.S. income tax resident under the Code at the close of the 
2019 tax year, who is not a lawful permanent resident (green card holder) at any point in 2020; who is 
continuously present in the U.S. (without regard to the days excluded by the exception) on each of the 
days of the individual’s COVID-19 Emergency Period; and who does not become a U.S. income tax 
resident in 2020 because of days of presence in the U.S., not taking into account the individual’s 
COVID-19 Emergency Period.

REV. PROC. 2020-20
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● There are a series of presumptions of intent and inability to leave the U.S. that will apply for purposes of 
the application of the exception provided in Rev. Proc. 2020-20. An eligible individual will be presumed 
to have intended to leave the U.S. on any day during the individual’s 60-day period unless the individual 
has applied for or otherwise has taken steps to become a green card holder (i.e., a U.S. resident).  

● An Eligible Individual will be presumed unable to leave the U.S. for purposes of the application of the 
SPT on any day during the individual’s 60-day continuous period (the COVID-19 Emergency Period). 

● An individual claiming bilateral income tax treaty benefits from employment or dependent services 
performed in the U.S. will be presumed unable to leave the U.S. on any day during his or her 60-day 
exemption period.

PRESUMPTIONS
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● Alien arrived on February 15th and plans to leave in October. Thus, the alien has 182 days plus 60 equals 242–the magic 
number or numerical limit for 2020. Based on the lookback period, if the NRA had days of presence in 2018 and 2019, the 
NRA could possibly apply the closer connection exception but once the individual surpasses 183 days of presence in 2020 
then he or she would be ineligible for the closer connection exception but may be able to get relief under an applicable tax 
treaty. The days of presence in the U.S. in 2020 will impact the days an alien can come in 2021 and 2022 under the weighted 
lookback period in the SPT for those tax years.

APPLYING REV. PROC. 2020-20

16

Year Days Present Portion Counted Days Included
2017 0 - -
2018 0 1/6 0
2019 0 1/3 0
2020 242 242-60 182
Total 182
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● COVID-19 Medical Condition Exception. To claim this exception, NRAs otherwise required to file a U.S. 
federal income tax return on Form 1040NR in 2020 must attach a Form 8843 Statement for Exempt 
Individuals and Individuals with a Medical Condition to their timely filed returns with extensions. 

● A physician statement to claim the exception is not required. 

● If the NRA is not otherwise required to file a U.S. income tax return, the NRA does not need to file Form 
8843 to qualify for the new exception, but should retain documentation for at least three years to show 
the NRA satisfied the conditions for the exception.

COMPLIANCE: CLAIMING THE EXCEPTION
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● An Eligible Individual may claim the COVID-19 Medical Condition Exception in addition to, or instead of, 
claiming other exceptions from the SPT for which the individual is eligible. 

● Other exceptions include:
– exclusion of days of presence of exempt individuals, 
– exclusion of days of presence under the medical condition exception, 
– the closer connection exception,
– treaty tiebreaker rule of the residence article of bilateral income tax treaty.

OTHER AVENUES FOR RELIEF
INTERACTION OF COVID-19 MEDICAL CONDITION 
EXCEPTION AND OTHER EXCEPTIONS
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● Claim exempt individual status. This applies to certain categories of NRAs (e.g., U.S. and foreign 
government related individuals, teacher or trainee temporarily present in the U.S., students temporarily 
present in the U.S., or professional athletes temporarily in the U.S. to compete in a charitable sports 
event (the PGA exception)).

● Claim a medical condition. This applies where a medical condition arises while in the United States.  
Generally, this applies to the individual taxpayer and not related family members. This has been in the 
Code since the early 1980’s and generally only applies to a condition that arose while in the United 
states (e.g., not for a pre-existing condition).

SO WHAT HAPPENS IF ONE FLUNKS THE 
SUBSTANTIAL PRESENCE TEST? EXCEPTIONS

19



mwe.com

● Claim a closer connection test. This applies only if the alien meets the SPT based on the lookback period 
and is physically present in the U.S. less than 183 days in the current year. To qualify for the closer connection 
test:
– the alien must have a “tax home” in a foreign country for the entire current year; 
– a closer connection with the foreign country in which the alien had a tax home;  
– the alien may not have an application for “adjustment of status” pending at any time in the current year and has not taken 

any steps to apply for lawful permanent resident status (green card in the current year); and
– the alien must timely file Form 8840 (Closer Connection Exception Statement for Aliens) that he or she qualified for the 

exception.  

● Whether an individual has a “closer connection” to a foreign country depends on the nature and extent of the 
contacts with that country as compared to the United States. The regulations set forth various facts to be 
taken into account in making this determination. An individual has a closer connection with the country with 
which he/she “has maintained more significant contacts,” which include the location of his/her permanent 
home, family, personal belongings (automobiles, furniture, etc.), personal bank accounts, and social, political, 
cultural, and religious organizations with which he/she has a current relationship, the jurisdiction that issued 
his/her driver's license, where he/she votes, the country of residence on documents that he/she filed, and 
whether the individual files Forms W-8 or Forms W-9.

EXCEPTIONS
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● Claim treaty tiebreaker election. If the alien has been physically present in the U.S. 183 days or more even with the 
COVID-19 60 day relief period, then the alien should look to the treaty tiebreaker rules. However, by adopting treaty 
tiebreaker status that ostensibly would invalidate the Eligible Individual requirement of the Covid-19 exception. A treaty 
tiebreaker test applies when an alien is a dual resident of the U.S. and his/her home. Most treaties generally contain a four-
part test to determine residency based on: 

1) permanent home, 
2) center of vital interests, 
3) habitual abode, and 
4) nationality. 

● Based on the tie-breaker tests, generally an individual can determine his or her residency, however, some treaties are 
anomalies e.g., the China-U.S. treaty which requires competent authority to determine residency. 
– Caveat: If the individual is taxed in the treaty country under a forfait regime or remittance basis of taxation regime then that 

individual generally cannot claim the benefits as a resident for tie-breaker purposes.

● As a result of the treaty tiebreaker provision, an individual can be treated as a treaty resident and taxed as a NRA for U.S. tax 
purposes. This status should reduce his/her U.S. income tax liability. However, for other purposes of the Code (other than the 
computation of the individual’s U.S. income tax liability) the individual is treated as a U.S. resident such as for purposes of 
determining CFC status and U.S. international informational returns (other than Form 8938 Statement of Specified Foreign 
Financial Assets and Form 8621 Information Return by a Shareholder of a Passive Foreign Investment Company or 
Qualified Electing Fund).

EXCEPTIONS
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● If not otherwise previously provided, NRAs need to file Form 8233 Exemption from Withholding on 
Compensation for Independent (and Certain Dependent Personal Services of a Nonresident Alien 
Individual) and insert the COVID-19 Medical Condition Travel Exception on line 14 and specify the 
individual’s 60-day period.

● The Eligible Individual may claim the COVID-19 Medical Condition Travel Exception in addition to or 
instead of claiming other exceptions from the SPT for which the individual is eligible. 

CLAIMING A TREATY BENEFIT FOR SERVICES 
INCOME
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So what if the alien individual becomes a U.S. person in 2020? What are the ramifications?

● Could a corporation become a CFC because of the foreigner’s change of status from a NRA to a U.S. person?

● Could the foreigner’s U.S. activities be treated as engaging in a U.S. trade or business or rise to the level of a 
permanent establishment?

● Will the foreigner who accidentally becomes a U.S. person have to file a plethora of informational filings     
e.g., the FBAR and a host of other forms?

● What if the alien is resident in 2020 by accident and then a NRA in 2021—what happens to her trust? Will the 
assets be deemed to have been disposed of because the trust goes from US to foreign?

● Could the foreigner become taxed on capital gains if in the United States more than 183 days in the current 
year even if eligible for Covid-19 emergency relief? Will they be subject to the 30% FDAP withholding on U.S. 
source gains under Code section 871(a)(2)?  

● This is where the FAQs come in. 

NRAs AND FOREIGN CORPORATIONS IMPACTED BY 
COVID-19
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● The FAQ guidance provides that a NRA, foreign corporation or partnership in which either is a partner 
may choose an uninterrupted period of up to 60 calendar days beginning on or after February 1, 2020 
and on or before April 1, 2020 (the COVID-19 Emergency Period) during which services or other 
activities conducted in the United States will not be taken into account in determining whether 
the NRA or foreign corporation engaged in a U.S. trade or business provided that such activities 
were performed by one or more individuals temporarily present in the United States and would not have 
been performed in the United States but for COVID-19 Emergency Travel Disruptions. 

FAQ GUIDANCE ON U.S. TRADE OR BUSINESS 
STATUS
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● The FAQs appears to address only trade or business and permanent establishment (PE) status and not 
source of income. A NRA or foreign corporation will not be treated as engaged in a U.S. trade or 
business as a result of U.S. activities of individuals temporarily present in the U.S. during COVID-19 
Emergency Period provided those activities would not have been performed in the U.S. but for COVID-
19 Emergency Travel Disruptions.

● As a result, a NRA who absent an applicable treaty exemption comes within the de minimis Code 
exception (present in the U.S. for 90 days or less during the tax year and earns $3,000 or less) would 
appear to derive U.S. source fixed or determinable income subject to withholding at the source at a 30% 
rate. A similar result could also apply to a foreign corporation.

● If no or improper withholding is done, then the foreign person is required to file a U.S. tax return.

● These U.S. activities also will be disregarded for purposes of determining whether an NRA or a foreign 
corporation has a U.S. permanent establishment under a U.S. bilateral income tax treaty.

FAQs, CONTINUED
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● Further, U.S. source compensation paid by a foreign employer could be subject to wage withholding, 
social security and Medicare (FICA) and unemployment taxes on wages (FUTA) as well as a self-
employment tax (social security and Medicare) for those individuals who are not employees.

● The imposition of wage withholding, FICA, FUTA, and SICA would trigger complex U.S. compliance 
issues for an employer or a self-employed individual, including obtaining an EIN, establishing an 
employment self-employment account with the IRS, undertaking the mechanics of withholding, 
depositing, and reporting employment, self-employment taxes, and interest and potential penalties for 
late withholding depositing and reporting.

WITHHOLDING 
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● FAQ #2 reads: “During an affected person’s COVID-19 Emergency Period, services or other activities 
performed by one or more individuals temporarily present in the United States will not be taken into 
account to determine whether the non-resident or foreign corporation has a permanent establishment 
(PE), provided that the services or other activities of these individuals would not have occurred in the 
United States but for COVID-19 Emergency Travel Disruptions.”

● An affected person’s income earned during the COVID-19 emergency period will not be subject to the 
30% gross basis tax imposed under section 871(a) (tax on NRAs 30% FDAP) or section 881(a) (tax on 
income of foreign corporations not connected with a U.S. trade or business, (also 30%)) solely because 
the affected person is not treated as having a U.S. trade or business or PE under these FAQs.

FAQs
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● The affected person should retain contemporaneous documentation to establish the period chosen as 
the COVID-19 Emergency Period and that the relevant business activities conducted by individuals 
temporarily present in the United States during the COVID-19 Emergency Period would not have been 
undertaken in the United States but for COVID-19 Emergency Travel Disruptions.

● The affected person should be prepared to provide that documentation upon request by the IRS.  

● NRAs and foreign corporations may make protected filings of their annual U.S. tax returns, even if they 
believe they are not required to file for the 2020 taxable year because they were not engaged in a U.S. 
trade or business to avail themselves of the benefits and protections that arise from such filings (such as 
those relating to deductions, statutes of limitations, and claiming tax treaty based relief).

FAQs COMPLIANCE
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● What if you are a US citizen or resident and are stuck in the U.S. (or elsewhere) and cannot return to the 
foreign country where you are working?

● Section 911 allows a qualified individual who is a U.S. citizen or resident to elect to exclude the foreign 
earned income ($107,600 in 2020) and housing cost amount from his or her gross income.

● A “qualified individual” means an individual whose tax home is in a foreign country and who is:
– A citizen of the U.S. and establishes that he or she has been a bona fide resident of a foreign country or countries 

for an uninterrupted period that includes an entire taxable year, or
– A citizen or resident of the U.S. and who, during any period of 12 consecutive months, is present in a foreign 

country or countries during at least 330 full days.

SECTION 911 FOREIGN EARNED INCOME 
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● The Code provides that an individual will be treated as a qualified individual during any period in which 
the individual was a bona fide resident of, or was present in, a foreign country if the individual left such 
country during a period with the U.S. Secretary of the Treasury determines that individuals were required 
to leave such foreign country because of war, civil unrest or similar adverse conditions that 
precluded the normal conduct of business.

● The U.S. Secretary of the Treasury determined that the Covid-19 Emergency is an adverse condition 
that precluded the normal conduct of business as follows:
 China (excluding Hong Kong and Macau) as of Dec. 1, 2019; and
 Globally, as of Feb. 1, 2020.

SECTION 911 WAIVER OF TIME LIMIT
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● Revenue Procedure 2020-27 states that the Secretary of the Treasury has determined that the global 
health emergency caused by the outbreak of COVID-19 is an adverse condition that disrupts the normal 
conduct of business globally.

● Only earned income attributable to the time actually spent outside the US can be excluded under this 
guidance.

● Example: US person is stuck in the U.S. and receives earned income from a foreign employer while 
stranded in the US. The US source portion of earned income cannot be excluded under section 911.  
So, while he/she is working remotely from the U.S., the income he/she receives for those services 
should be sourced to the United States.

REV. PROC. 2020-27
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● In addition to federal issues, there are state residency rules. Each state can make its own definition of 
resident. States also adopt their own sourcing rules for determining income situs in taxing non-residents.  
Consult each state’s rules.

STATE ISSUES
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STATE TAX ISSUES
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● Extensions of filing dates

● Residency rules

● Doing business in a state

● Impact on estate plans

STATE TAX ISSUES
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● Most states have extended due dates for tax returns to July 15th or later with the following notable 
exceptions:
– Kentucky and North Carolina extended the due date, but interest will still accrue from the original due date.
– Illinois extended the due date, but required 2020 quarterly estimated tax payments as of the original due dates. 
– Massachusetts corporate excise tax filings and payments were due April 15th, but penalties waived until July 15th, 

although interest is not waived. 
– Minnesota's corporate, partnership, S corporation and fiduciary tax returns remained due April 15th, although 

automatic extensions available.
– Montana’s corporate tax return, due May 15th, was not extended. 
– All New Hampshire’s tax returns retained April 15th due date with some relief if unable to pay within certain 

time frames.
– Virginia’s extension is to June 1st and only applies to payments, with filing required by the original due date. 

EXTENSIONS OF FILING DATES
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● Day count vs. domicile

● Federal 60 day COVID-19 exclusion does not apply.
– See Minnesota Dept. of Revenue, FAQs (available at https://www.revenue.state.mn.us./covid-19-faqs-individuals) 

stating that being in MN due to COVID-19 does not change the typical MN income tax residency rules.

● Treaty tiebreaker rules and student visa exemptions may not apply.

RESIDENCY
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● Several states and the District of Columbia have issued statements that they will not seek to impose tax on 
employers solely due to employees teleworking and present in the jurisdiction during COVID-19 if the 
employer otherwise lacks sufficient nexus to the jurisdiction.
– Some states, such as Indiana, limit the application to presence in the state due to government stay-at-home orders or an 

actual diagnosis of COVID-19. 
– Others, such as Colorado, limit the application to “disaster” related work. 
– New Jersey waived the sales tax nexus standard for employees present in NJ due to COVID-19.

● Other states have affirmatively stated that presence in the jurisdiction will create a taxable nexus.
– Maryland issued Notice 04-14-20B, stating that there is no change to the prior rules and that taxable nexus is determined 

by the employee’s physical presence in the state. 
– Illinois issued Bulletin 2020-29 stating that employees spending more than 30 work days working in Illinois will create a 

taxable nexus and require employers to register with the IL Dept. of Revenue and withhold on wages to such employees. 

● Still other states, including California, Connecticut, Florida, New York and Virginia, have been silent on 
the matter. 

DOING BUSINESS IN A STATE
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● An irrevocable trust will be considered a NY resident trust if a NY resident establishes the trust while he 
or she is a resident or if the trust is established under the will of a NY domiciliary.  

● Trusts may have dual residency—NY resident portion for transfers made by NY resident to such trust 
while non-resident portion for other transfers made to such trust. 

● Exempt resident trusts are trusts which are NY resident trusts but are exempt from taxation in NY. 

● All fiduciaries must not be NY residents and the trust must not own any NY-situs assets nor derive NY-
source income. 

● “Fiduciaries” defined broadly—may include distribution advisors and investment advisors, among others. 

● NY estate tax rate is maximum of 16% with a $5.85M exemption for domiciliaries dying in 2020 with no 
exemption for estates valued at 105% of that amount. 

ESTATE PLANNING ISSUES – NEW YORK
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● An irrevocable trust will be considered a CA resident trust if its non-contingent beneficiaries or trustees are CA 
residents. 

● Discretionary beneficiaries are generally considered “contingent” under CA law.
– North Carolina Dept. of Revenue v. Kaestner (2019): The Supreme Court, at Footnote 12, distinguishes CA law from NC 

law, which taxed trusts based on the residency of the beneficiary even if the beneficiary’s interest was discretionary.  

● If all non-contingent beneficiaries are CA resident or if all trustees are CA resident, the entire trust income is 
taxed in CA.

● If the trust has some CA resident non-contingent beneficiaries and some non-CA resident beneficiaries or 
some CA resident trustees and some non-CA resident trustees, there is an apportionment of the income 
between CA and non-CA sources.

● Throwback tax for CA resident beneficiaries which receive distributions of income accumulated while they 
were CA resident, including distributions made to a beneficiary who leaves the state within 12 months prior to 
the distribution and returns to the state within 12 months after the distribution.

● Further, estates of CA resident decedents are taxed as CA residents regardless of identity of trustees. 

ESTATE PLANNING ISSUES – CALIFORNIA
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● An irrevocable trust will be considered an IL resident trust if a trust became irrevocable while the grantor 
was a resident or if the trust is established under the will of an IL domiciliary.  

● For this purpose, “irrevocable” means when the trust ceases to be a grantor trust under the Internal 
Revenue Code. 

● IL estate tax rate is maximum of 16% with a $4M exemption.

● Linn v. Dept. of Revenue (2013) and potential challenges to IL law.

ESTATE PLANNING ISSUES – ILLINOIS
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IMMIGRATION ISSUES
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● For those in the U.S. in visitor status pursuant to the visa waiver program (ESTA):
– No extension of stay or change of status will be granted, but:
 Can request a 30 day period of Satisfactory Departure due to emergency pursuant to 8 CFR Section 217.3(a).

– To qualify, request must be made prior to end of period of authorized stay.
 Request is made to either US Customs & Border Protection or US Citizenship & Immigration Services.
 An additional period of 30 days may be granted if the emergency continues.
 Those departing within the authorized period of Satisfactory Departure will be regarded as having made a timely

departure and will not be considered to have over stayed.

HOW TO AVOID JEOPARDIZING NONIMMIGRANT 
STATUS IN THE US
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● For those in valid B-1/B-2 visa status
– If in the U.S. in valid visitor status:
 Apply by mail to US Citizenship & Immigration Services in the U.S. for an extension.
 Complete Form I-539, pay the fee, and provide supporting documents.
 Extensions may be granted for up to 6 months depending on the situation, but must designate a specific date 

of departure.
 Those who file while still in status are considered to be legally present in the U.S. while the application is 

pending, but should plan to depart on the selected date whether or not the petition has been adjudicated.
 Additional extensions may be granted using the same procedure.

STATUS FOR OTHER VISITORS
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– Those in other visa status including E-1, E-2 or E-3; H-1B, H-2 or H-3; L-1; O or P; or TN may be able to extend 
their status depending on the individual circumstances.
 Follow the procedure for extending the particular visa status.
 Must be able to continue the status through continued authorized employment.
 Must be entitled to additional time in the selected visa status.

– A change of status to a different visa status, including B-1/B-2 visa status, may be possible depending on the 
circumstances.
 Be sure to file a timely application by mail.

MAINTAINING STATUS FOR THOSE IN OTHER 
NONIMMIGRANT STATUS
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– F-1 and M-1 students who will be engaged only in remote learning will not be issued F-1 or M-1 visas from abroad.
– Those in F-1 or M-1 status in the U.S. who will be engaged solely in remote learning must depart the U.S. 

immediately.
– Programs involving a combination or remote and classroom learning (hybrid) will be able to continue in F-1 or M-1 

status providing the school qualifies.
– Options for students:
 Transfer to a school which meets the criteria for classroom instruction or hybrid.
 Change to another visa status – depending on the status, attendance in school may be possible.

NEW RULE REGARDING F-1 AND M-1 STUDENTS
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● Presidential Proclamation is currently effective suspending entry to the U.S. for those who have been in 
the following countries in the 14 day period prior to entry or attempted entry: Schengen countries 
including Austria, Belgium, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, 
Hungary, Iceland, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Netherlands, Norway, Poland, 
Portugal, Slovakia, Slovenia, Spain, Sweden and Switzerland; the UK, Ireland, Iran, China, and Brazil.

● U.S. citizens and legal permanent residents are not subject to the ban.

● Certain exceptions exist including those whose entry is considered to be in the national interest.

● Can apply for a waiver – contact US Customs & Border Protection.

● As of June 19, 2020, no plan to lift the ban.

TRAVEL BANS AND IMPACT ON NRA’S
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● Travel ban for those outside the US not in possession of a valid H-1B, H-2B, J or L visa effective 
June 24, 2020 until at least December 31, 2020.

● Does not apply to legal permanent residents, spouses and children of U.S. citizens, those providing 
temporary labor or services essential to the food supply chain or those whose presence is considered in 
the national interest as determined by the Secretary of State, the Secretary of Homeland Security or 
their representatives.

TRAVEL BAN TIED TO NONIMMIGRANT STATUS
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