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 Discrimination and Harassment Pitfalls in 
Recalling/Rehiring Employees

WARN Obligations
 Pay-Related Issues
 Alternative Work Options 
 Addressing Workplace Challenges

AGENDA AND SPEAKERS
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Note regarding Q&A: please use the Q&A feature in the Zoom window to 
submit your questions. All attendees will be muted and will be unable to 
verbally ask questions. Questions answered during the call will not be 
attributed to the participant who submitted the question. In the event we are 
unable to address all questions due to the time constraints, we will follow-up 
with you after the webinar.  
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OVERVIEW OF 
THE RETURN TO 
WORK SERIES

3



mwe.com

● Manager and employee 
training

● Handling safety complaints

● Handling ADA and 
accommodation requests

● Handling leave requests, 
including paid sick leave

● OSHA

Session 4:
Preparing Your Responses

COMING UP: RETURN TO WORK SERIES 
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Session 5:
Preparing for the Unknown
● What to do when an 

employee tests positive

● Preparing for future waves 

● Preparing for audits

Session 6:
Preparing for Battle

● The coming wave of 
COVID-19 employment 
litigation

● Tools to arm yourself

● Analysis of likely litigation 
battles
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DISCRIMINATION AND 
HARASSMENT PITFALLS
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Bottom Line: All return to work protocols must be 
implemented consistently for all employees and without 
discrimination, harassment and retaliation.
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PROTECTED CATEGORIES UNDER FEDERAL LAW 
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Sex (including pregnancy)

Disability

Age (40+)

Race/Color

Religion

National Origin 

Genetic Information 
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ADDITIONAL PROTECTED CATEGORIES UNDER STATE LAW
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OTHER LAWS IMPLICATED 
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 FMLA: Entitles eligible employees to take leave for “serious health condition” of 
self or a family member

 Families First Act (fewer than 500 employees): Requires employers with less 
than 500 employees to provide paid sick leave and expanded family medical 
leave

 Recent State Statutes and/or Local Ordinances Similar to the FFCRA -
including NJ, NY, WA, MI prohibiting discrimination, harassment and retaliation 
based on having Covid-19 (may be a sign of things to come)
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AVOIDING DISCRIMINATION IN RETURNING 
EMPLOYEES TO WORK 

Employment-related decisions will be subject to heightened scrutiny given that many 
employers are likely making decisions that impact only a portion of their workforce

Clear documentation and communication setting forth non-discriminatory reasons for return to 
work decisions will be critical in defending these decisions down the road

Possible criteria for recalling and/or hiring decisions: Operational needs, past performance 
problems which were contemporaneously documented, seniority

Unconscious bias also needs to be scrutinized

9
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REASONABLE ACCOMMODATIONS
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Anticipate an uptick in 
requests for 
accommodations for 
disability or religion 
purposes, e.g., in relation to 
PPE/mask wearing and 
infection-control 
requirements.

Theme of recent EEOC
guidance = flexibility and 
avoiding of blanket 
exclusions
• EEOC guidance requires 

employers to explore 
reasonable 
accommodations for at-risk 
workers that do not present 
undue hardship

• Cost of an accommodation 
may be more of a 
consideration today, than it 
was pre-pandemic

• Also look to state executive 
orders and guidance on 
what is permitted/required

Tension between the ADA 
and OSHA

• Employers may not ask 
employees who do not 
have COVID-19 symptoms 
to disclose whether they 
have a medical condition 
that CDC says could make 
them vulnerable 

You must maintain any 
medical information you 
collect about employees 
and applicants as 
confidential medical 
records, separate from their 
personnel records, 
consistent with the ADA.
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● Consider whether any return-to-work policies or protocols, including who returns when, may create a disparate 
impact on certain protected workers

● If you conduct an impact analysis, you should work closely with legal counsel and a statistician to ensure that the 
method utilized is consistent with EEOC guidance

● Any impact analysis performed may be discoverable in litigation

SHOULD YOU CONDUCT AN IMPACT ANALYSIS?

11
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EEOC GUIDANCE: RETURN TO WORK VIS-À-VIS THE ADA
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 What does the ADA allow you to do as employees return to work, without running afoul of 
disability discrimination rules?

You can “administer” temperature checks and screen employees for COVID-19 symptoms, relying on the 
CDC and other public health authorities for guidance

You can require a medical test if it is “job related and consistent with business necessity”

You can require employees to provide a doctor’s note certifying fitness for duty

If you hire/onboard new employees, the EEOC has created separate guidance you should follow
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EEOC GUIDANCE: RETURN TO WORK VIS-À-VIS THE ADA

13

 What does the ADA allow you to do as employees return to work, without running afoul of 
disability discrimination rules?

You can “administer” temperature checks and screen employees for COVID-19 symptoms, relying on the 
CDC and other public health authorities for guidance.

You can require a medical test if it is “job related and consistent with business necessity”

You can require employees to provide a doctor’s note certifying fitness for duty.

If you hire/onboard new employees, the EEOC has created separate guidance you should follow.

You must maintain any medical information you 
collect about employees and applicants as 
confidential medical records, separate from their 
personnel records, consistent with the ADA.
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Reducing and addressing workplace harassment and discrimination 
● (Re)familiarize yourself with your anti-harassment and anti-discrimination policy

● Clearly communicate your policies to employees, and implement them consistently, following through 
as appropriate

● Consider additional training

ONCE EMPLOYEES ARE BACK TO WORK

14
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WARN OBLIGATIONS
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Worker Adjustment and Retraining Notification (WARN) Act – Requires most employers with 100 or more full-
time employees to provide notification 60 calendar days in advance of plant closings and mass layoffs.

29 U.S.C. 2101(a)(6):

The term "employment loss" means “(A) an employment termination, other than a discharge for cause, voluntary departure, or 
retirement, (B) a layoff exceeding 6 months, or (C) a reduction in hours of work of more than 50 percent during each month of 
any 6-month period.”

29 U.S.C. 2102(b):

(2)(A) An employer may order a plant closing or mass layoff before the conclusion of the 60-day period if the closing or mass 
layoff is caused by business circumstances that were not reasonably foreseeable as of the time that notice would have been 
required.

(B) No notice under this chapter shall be required if the plant closing or mass layoff is due to any form of natural disaster, such as 
a flood, earthquake, or the drought currently ravaging the farmlands of the United States.

WARN OBLIGATIONS
Federal WARN Requirements

16



WHAT TO WARN? 

• WARN applies to employment 
losses over a 30-day period

• What about a series of layoffs?
– An employer is required to give 

advance notice if it conducts a 
series of smaller layoffs that 
reach the WARN threshold over 
90 days

– Notice not required when layoffs 
are distinct

• Provide notice to:

1. Affected non-union employees

2. State dislocated worker unit

3. Local officials where plant 
closing or mass layoff will occur

• Faltering Company

• Unforeseeable business 
circumstances

• Natural Disaster

• Currently no precedent to 
support that COVID-19 falls 
within the natural disaster 
exception, but unforeseen 
business circumstances and 
faltering company exception 
may apply to COVID-19

Timeframe for 
WARN Notice

WARN Notice 
Requirements

WARN Exceptions to
60-Day Notice

17
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● Are potential reductions foreseeable? 

● WARN will apply to layoffs that are extended even if initially not 
expected to last more than 6 months

EVALUATING UNFORESEEN BUSINESS 
CIRCUMSTANCES

18
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● Even if exception applies, any event that triggers WARN requires notice to affected employees – if applicable 
exception only allows for shortened notice period

● Notice should include why the employee did not receive the full 60-day notice

– Example: COVID-19 as an unforeseeable business circumstance that was sudden, dramatic and unexpected

● If no exception and fail to provide required notice, penalties will apply

– Back pay and benefits for each day of violation up to 60 days

– $500 civil penalties for each day employer failed to provide notice to government

– Employees, Union, and Local government have standing

WHAT IF A WARN EXCEPTION APPLIES?

19
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California
• 75+ EEs
• 50 of Workforce 

Affected
• 60 Days Notice

Iowa
• 25+ EEs
• 25 of Workforce 

Affected
• 30 Days Notice

IA

Illinois
• 75+ EEs
• 33% or 250 of 

Workforce Affected
• 60 Days Notice

IL

Maine
• 100+ EEs
• 500 or 33% if at least 50 

of  Workforce Affected
• 7 Days Notice

Tennessee
• 50-99 EEs
• 50 of Workforce 

Affected
• # Days not specified

Wisconsin
• 50+ EEs
• 500 or greater of 25% 

or 25 of Workforce 
Affected

• 60 Days Notice

Delaware
• 100+ EEs
• 500 or 50 if 33% of 

Workforce Affected
• 60 Days Notice

Vermont – DOL & EEs
• 50+ EEs
• 50 of Workforce Affected
• 30 Days Notice
Vermont – UI Claims Center
• All employers
• 10 or 20% of all; 50% in any 

dept.

New York
• 50+ EEs
• 250 EEs or 25 if 1/3 of 

Workforce Affected 
• 90 Days Notice

New Hampshire
• 100+ EEs
• 250 or 25 if 1/3 of Workforce 

Affected
• If over 25 affected, must report to 

NH Employment Security (NHES)
• 60 Days Notice

Hawaii
• 50+ EEs
• No Minimum  Affected
• 60 Days Notice

New Jersey
• 100+ EEs
• 500 or 50 if 1/3 of 

Workforce Affected
• 60 Days Notice

Eff. July 19, 2020:
• 100+ EEs
• 50 of Workforce Affected
• 90 Days  Notice
• Severance: 1 week for 

each year of employment

STATE MINI-WARN ACTS



WA

CA
NV

AZ

UT

ID

MT

WY

CO

NM

AK

HI

OK

KS

NE

SD

MO

AR

AL GA

FL

SC

NC

WI

IN

VA
WV

PA

ME

VT
NH

MA

CT
RI

NJ

MD

DE

NY

ND

OR

TX

MS

TN

KY

MI

OH

LA

MN

California
• 75+ EEs
• 50 of Workforce 

Affected
• 60 Days Notice

Iowa
• 25+ EEs
• 25 of Workforce 

Affected
• 30 Days Notice

IA

Illinois
• 75+ EEs
• 33% or 250 of 

Workforce Affected
• 60 Days Notice

IL

Maine
• 100+ Ees
• 500 or 33% if at least 50 

of  Workforce Affected
• 7 Days Notice

Tennessee
• 50-99 EEs
• 50 of Workforce 

Affected
• # Days not specified

Wisconsin
• 50+ EEs
• 500 or greater of 25% 

or 25 of Workforce 
Affected

• 60 Days Notice

Delaware
• 100+ EEs
• 500 or 50 if 33% of 

Workforce Affected
• 60 Days Notice

Vermont – DOL & EEs
• 50+ EEs
• 50 of Workforce Affected
• 30 Days Notice
Vermont – UI Claims Center
• All employers
• 10 or 20% of all; 50% in any 

dept.

New York
• 50+ EEs
• 250 EEs or 25 if 1/3 of 

Workforce Affected 
• 90 Days Notice

New Hampshire
• 100+ EEs
• 250 or 25 if 1/3 of Workforce 

Affected
• If over 25 affected, must report to 

NH Employment Security (NHES)
• 60 Days Notice

Hawaii
• 50+ EEs
• No Minimum  Affected
• 60 Days Notice

New Jersey
• 100+ EEs
• 500 or 50 if 1/3 of 

Workforce Affected
• 60 Days Notice

Eff. July 19, 2020:
• 100+ EEs
• 50 of Workforce Affected
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**NOTE: California Executive Order N-31-20 suspends 
application of Cal-WARN to mass layoffs so long as the 
employer:

 Gives written notice to the employees, the EDD, the local workforce 
investment board, and the chief elected official of each city and county 
government (i.e., meets the notice requirements of Cal-WARN);

 Meets the notice requirements of federal WARN; and

 Gives as much notice as possible, buts if fewer than 60 days’ notice is being 
provided pursuant to the EO, notice must include brief statement that the 
layoff, relocation, or termination is caused by COVID-19 related “business 
circumstances that were not reasonably foreseeable as of the time that notice 
would have been required”

 Notice must also include the following statement: “If you have lost your job or 
been laid off temporarily, you may be eligible for Unemployment Insurance 
(UI). More information on UI and other resources available for workers is 
available at labor.ca.gov/coronavirus2019.”

STATE MINI-WARN ACTS



STATE WARN ACTS

May require shortened notice periods for layoffs of less than 6 months                            
Examples: Vermont, less than 90 days, Wisconsin, less than 60 days

May forgive full notice based on unforeseen business circumstances

Final Pay Obligations (including payment of accrued PTO) may be triggered 

22
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● Look at numbers and timeline?

● Reduction at only one facility?

● Unforeseen business exception – will it apply?

CHANGE IN CIRCUMSTANCES –
DON’T FORGET TO WARN SUMMARY

23

What to do if you have an increase in layoffs or consolidate facilities?

● When do we have to give notice?

● What information must the notices contain?

● Do part-time employees count?

● How much does it cost if we don’t comply?

What is required if you do not recall all furloughed employees?
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PAY-RELATED ISSUES
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BRINGING EMPLOYEES BACK
Whether just back to the office or back from furlough things to consider:

Written notice of recall and/or 
return to the office should be 
provided

• Address changes in the 
notice, both related to PPE, 
policies, and economics

As businesses deal with the 
economic fallout from COVID-19 
and closures and limitations, will 
salaries remain the same?

• Salary reductions and state wage 
notice requirements

• Changes to operating 
hours/staggered schedules – will 
this reduce hours?

• How much notice required varies 
by state

Things to watch for?

• Below FLSA federal and state 
exempt employee salary 
thresholds

• Will job duties be the same and 
still qualify for exempt status

• Tracking hours for non-exempt 
employees

• State meal and rest break 
requirements – this applies when 
working from home too!

25



EMPLOYEE PAYROLL COSTS FOR PPP LOANS

Evaluate FTE Headcount 

• SBA Loan Forgiveness Application redefined FTE

• 8 week loan period vs. elected look-back period

• Consider recalling employees from furlough if employees were laid off

• FTE Reduction Exceptions

Evaluate Salary/Wage Reductions

Forgiveness Deduction Calculations

Safe Harbor 

26
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TELEWORKING, 
SCHEDULING AND 
STAGGERING SHIFTS

27
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● Considerations
– Federal, state and local guidance
– Safety assessment and social distancing requirements
– Business demands and operational needs
– Review, update and/or develop policies
 Telework
 Modified schedules/policies or flex working options

– Decisions must be made in a non-discriminatory manner

EXPLORE OPTIONS FOR ALTERNATIVE WORK 
ARRANGEMENTS

28

Teleworking Scheduling

Staggering 
Shifts
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ADDRESSING 
WORKPLACE 
CHALLENGES

29
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What if applicant has COVID-19 symptoms?
● ADA allows post-offer medical inquiries/exams that 

apply to all applicants

● If individual has COVID-19 symptoms, employer may 
delay the start date

● Employer may also withdraw a job offer when it needs 
the applicant to start immediately

APPLICANTS WITH COVID-19 SYMPTOMS

30
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What if applicant is at higher risk and is fearful of contracting COVID-19 in the 
workplace?
● Can’t unilaterally postpone start date or withdraw a job offer because of their 

higher risk status

● Engage in dialogue to understand applicant’s concerns

● Discuss potential accommodations (i.e., teleworking) or postponing start date

● If applicant refuses to work, employer may rescind job offer

What if applicant lives with a higher-risk person and is afraid of contracting 
COVID-19 in the workplace?
● While EEOC has not addressed this issue directly, there are potential associational 

discrimination issues

● Address in a similar manner to how you would handle applicant who is at higher 
risk

HIGHER RISK POPULATIONS

31
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How can I plan for staffing shortages?
● According to EEOC guidance, employers can plan for employee absences by 

conducting an employee survey

● Survey may address:
– Need to care for a child if schools or day-care centers were closed
– Need to care for other dependents if other services are unavailable
– Unable to travel to work if public transport is sporadic or unavailable
– If an employee or household member falls into CDC-identified higher risk group 

and would be advised by public health authorities not to come to work

● Inquiry should be structured so employee gives one answer of “yes” or “no” to the 
whole question

● Can’t be structured in a way where employer may identify which specific factor(s) 
applies to employee

PLANNING FOR STAFFING SHORTAGES

32
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This material is for general information purposes only and should not be construed as legal advice or any other advice on any specific facts or circumstances. 
No one should act or refrain from acting based upon any information herein without seeking professional legal advice. McDermott Will & Emery* (McDermott) 
makes no warranties, representations, or claims of any kind concerning the content herein. McDermott and the contributing presenters or authors expressly 
disclaim all liability to any person in respect of the consequences of anything done or not done in reliance upon the use of contents included herein. 
*For a complete list of McDermott entities visit mwe.com/legalnotices.

©2020 McDermott Will & Emery. All rights reserved. Any use of these materials including reproduction, modification, distribution or republication, without the 
prior written consent of McDermott is strictly prohibited. This may be considered attorney advertising. Prior results do not guarantee a similar outcome. 

THANK YOU / QUESTIONS?

For additional information, please visit 
www.mwe.com/coronavirus33

Upcoming McDermott Webinars:
Return to Work Virtual Toolkit for Employers 

 Part 4. Preparing Your Responses: How to 
Tackle Opening-Day Obstacles | May 26

 Part 5. Preparing for the Unknown: How to 
Anticipate and Address Future Workplace 
Problems | May 28

 Part 6. Preparing for Battle: How to Build 
Your Litigation Defenses Now | June 2

Additional Firm Webinars This Week 

 Navigating PPP Loan Forgiveness – What 
You Must Know | May 22 at 1:00 pm (EDT)

Julie McConnell
Associate
Washington DC
Employment Practice
jmcconnell@mwe.com

Lindsay Ditlow
Partner
New York
Employment Practice
lditlow@mwe.com

Ellen Bronchetti
Partner
San Francisco
Employment Practice
ebronchetti@mwe.com

Ron Holland
Partner
San Francisco
Employment Practice
rjholland@mwe.com

http://www.mwe.com/coronavirus
mailto:jmcconnell@mwe.com
mailto:lditlow@mwe.com
mailto:ebronchetti@mwe.com
mailto:lditlow@mwe.com

	Return to work�Preparing Your Workforce: �How to Avoid Legal Landmines When Bringing Employees Back
	Agenda And Speakers
	OVERVIEW OF �THE Return To Work SERIES
	Coming up: Return To Work SERIES 
	Discrimination and Harassment Pitfalls
	Protected categories under federal law 
	Additional Protected categories under state law
	Other laws implicated 
	Avoiding discrimination in returning employees to work 
	Reasonable accommodations
	Should You conduct an impact analysis?
	EEOC Guidance: RETURN TO WORK vis-à-vis the ADA
	EEOC Guidance: RETURN TO WORK vis-à-vis the ADA
	Once Employees Are Back to Work
	WARN OBLIGATIONS
	WARN OBLIGATIONS
	WHAT TO WARN? 
	Evaluating Unforeseen Business Circumstances
	WHAT IF A WARN EXCEPTION APPLIES?
	Slide Number 20
	Slide Number 21
	Slide Number 22
	CHANGE IN CIRCUMSTANCES – �DON’T FORGET TO WARN SUMMARY
	Pay-Related Issues
	Bringing Employees Back
	EMPLOYEE PAYROLL COSTS FOR PPP LOANS
	Teleworking, scheduling and staggering shifts
	Explore Options for Alternative Work Arrangements
	Addressing WORKPLACE CHALLENGES
	APPLICANTS WITH COVID-19 SYMPTOMS
	HIGHER RISK Populations
	PLANNING FOR STAFFING SHORTAGES
	Thank you / Questions?

